




 

 

Attachment G 

Incorporation of Federal Transit Administration Terms 

 
These terms shall apply when agencies and entities authorized to use statewide contracts in the State of Tennessee 

are recipients and/or sub-recipients of Federal Transit Administration loans or grant funding. 

 

1. Incorporation of Federal Transit Administration (FTA) Terms 

Incorporation of Federal Transit Administration (FTA) Terms - The provisions within include, in part, certain Standard 

Terms and Conditions required by DOT, whether or not expressly set forth in the preceding contract provisions. All 

contractual provisions required by DOT, as set forth in the current FTA Circular 4220 are hereby incorporated by 

reference. Anything to the contrary herein notwithstanding, all FTA mandated terms shall be deemed to control in 

the event of a conflict with other provisions contained in this Contract. The Contractor shall not perform any act, fail 

to perform any act, or refuse to comply with any request which would cause a violation of the FTA terms and 

conditions.   

 

2. Federal Changes 

49 CFR Part 18 Federal Changes - Contractor shall at all times comply with all applicable FTA regulations, policies, 

procedures and directives, including without limitation those listed directly or by reference in the Master Agreement 

between Purchaser and FTA, as they may be amended or promulgated from time to time during the term of this 

contract. Contractor's failure to so comply shall constitute a material breach of this contract.   

 

3. Civil Rights Laws and Regulations 

The following Federal Civil Rights laws and regulations apply to all contracts. 

 

1. Federal Equal Employment Opportunity (EEO) Requirements. These include, but are not limited to: 

a. Nondiscrimination in Federal Public Transportation Programs. 49 U.S.C. § 5332, covering projects, programs, 

and activities financed under 49 U.S.C. Chapter 53, prohibits discrimination on the basis of race, color, 

religion, national origin, sex (including sexual orientation and gender identity), disability, or age, and 

prohibits discrimination in employment or business opportunity. 

b. Prohibition against Employment Discrimination. Title VII of the Civil Rights Act of 1964, as amended, 42 

U.S.C. § 2000e, and Executive Order No. 11246, “Equal Employment Opportunity,” September 24, 1965, as 

amended, prohibit discrimination in employment on the basis of race, color, religion, sex, or national origin. 

2. Nondiscrimination on the Basis of Sex. Title IX of the Education Amendments of 1972, as amended, 20 U.S.C. § 

1681 et seq. and implementing Federal regulations, “Nondiscrimination on the Basis of Sex in Education 

Programs or Activities Receiving Federal Financial Assistance,” 49 C.F.R. part 25 prohibit discrimination on the 

basis of sex. 

3. Nondiscrimination on the Basis of Age. The “Age Discrimination Act of 1975,” as amended, 42 U.S.C. § 6101 et 

seq., and Department of Health and Human Services implementing regulations, “Nondiscrimination on the Basis 

of Age in Programs or Activities Receiving Federal Financial Assistance,” 45 C.F.R. part 90, prohibit discrimination 

by participants in federally assisted programs against individuals on the basis of age. The Age Discrimination in 

Employment Act (ADEA), 29 U.S.C. § 621 et seq., and Equal Employment Opportunity Commission (EEOC) 

implementing regulations, “Age Discrimination in Employment Act,” 29 C.F.R. part 1625, also prohibit 

employment discrimination against individuals age 40 and over on the basis of age. 

4. Federal Protections for Individuals with Disabilities. The Americans with Disabilities Act of 1990, as amended 

(ADA), 42 U.S.C. § 12101 et seq., prohibits discrimination against qualified individuals with disabilities in 

programs, activities, and services, and imposes specific requirements on public and private entities. Third party 

contractors must comply with their responsibilities under Titles I, II, III, IV, and V of the ADA in employment, 



public services, public accommodations, telecommunications, and other provisions, many of which are subject 

to regulations issued by other Federal agencies. 

 

Civil Rights and Equal Opportunity 

The Agency is an Equal Opportunity Employer. As such, the Agency agrees to comply with all applicable Federal civil 

rights laws and implementing regulations. Apart from inconsistent requirements imposed by Federal laws or 

regulations, the Agency agrees to comply with the requirements of 49 U.S.C. § 5323(h) (3) by not using any Federal 

assistance awarded by FTA to support procurements using exclusionary or discriminatory specifications. Under this 

Contract, the Contractor shall at all times comply with the following requirements and shall include these 

requirements in each subcontract entered into as part thereof. 

1. Nondiscrimination. In accordance with Federal transit law at 49 U.S.C. § 5332, the Contractor agrees that it will 

not discriminate against any employee or applicant for employment because of race, color, religion, national 

origin, sex, disability, or age. In addition, the Contractor agrees to comply with applicable Federal implementing 

regulations and other implementing requirements FTA may issue. 

2. Race, Color, Religion, National Origin, Sex. In accordance with Title VII of the Civil Rights Act, as amended, 42 

U.S.C. § 2000e et seq., and Federal transit laws at 49 U.S.C. § 5332, the Contractor agrees to comply with all 

applicable equal employment opportunity requirements of U.S. Department of Labor (U.S. DOL) regulations, 

"Office of Federal Contract Compliance Programs, Equal Employment Opportunity, Department of Labor," 41 

C.F.R. chapter 60, and Executive Order No. 11246, "Equal Employment Opportunity in Federal Employment," 

September 24, 1965, 42 U.S.C. § 2000e note, as amended by any later Executive Order that amends or 

supersedes it, referenced in 42 U.S.C. § 2000e note. The Contractor agrees to take affirmative action to ensure 

that applicants are employed, and that employees are treated during employment, without regard to their race, 

color, religion, national origin, or sex (including sexual orientation and gender identity). Such action shall include, 

but not be limited to, the following: employment, promotion, demotion or transfer, recruitment or recruitment 

advertising, layoff or termination; rates of pay or other forms of compensation; and selection for training, 

including apprenticeship. In addition, the Contractor agrees to comply with any implementing requirements FTA 

may issue. 

3. Age. In accordance with the Age Discrimination in Employment Act, 29 U.S.C. §§ 621-634, U.S. Equal 

Employment Opportunity Commission (U.S. EEOC) regulations, “Age Discrimination in Employment Act,” 29 

C.F.R. part 1625, the Age Discrimination Act of 1975, as amended, 42 U.S.C. § 6101 et seq., U.S. Health and 

Human Services regulations, “Nondiscrimination on the Basis of Age in Programs or Activities Receiving Federal 

Financial Assistance,” 45 C.F.R. part 90, and Federal transit law at 49 U.S.C. § 5332, the Contractor agrees to 

refrain from discrimination against present and prospective employees for reason of age. In addition, the 

Contractor agrees to comply with any Implementing requirements FTA may issue. 

4. Disabilities. In accordance with section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794, the 

Americans with Disabilities Act of 1990, as amended, 42 U.S.C. § 12101 et seq., the Architectural Barriers Act of 

1968, as amended, 42 U.S.C. § 4151 et seq., and Federal transit law at 49 U.S.C. § 5332, the Contractor agrees 

that it will not discriminate against individuals on the basis of disability. In addition, the Contractor agrees to 

comply with any implementing requirements FTA may issue. 

5. Promoting Free Speech and Religious Liberty. The Contractor shall ensure that Federal funding is expended in 

full accordance with the U.S. Constitution, Federal Law, and statutory and public policy requirements: including, 

but not limited to, those protecting free speech, religious liberty, public welfare, the environment, and 

prohibiting discrimination. 

 

4. Disadvantaged Business Enterprise (DBE) 

The contractor or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the 

performance of this contract. The contractor shall carry out applicable requirements of 49 C.F.R. part 26 in the 

award and administration of DOT-assisted contracts. Failure by the contractor to carry out these requirements is a 



material breach of this contract, which may result in the termination of this contract or such other remedy as the 

Agency deems appropriate, which may include, but is not limited to: 

(1) Withholding monthly progress payments; 

(2) Assessing sanctions; 

(3) Liquidated damages; and/or 

(4) Disqualifying the contractor from future bidding as non-responsible. 49 C.F.R. § 26.13(b). 

 

Prime contractors are required to pay subcontractors for satisfactory performance of their contracts no later than 30 

days from receipt of each payment the Agency makes to the prime contractor. 49 C.F.R. § 26.29(a).   

 

Finally, for contracts with defined DBE contract goals, each FTA Recipient must include in each prime contract a 

provision stating that the contractor shall utilize the specific DBEs listed unless the contractor obtains the Agency’s 

written consent; and that, unless the Agency’s consent is provided, the contractor shall not be entitled to any 

payment for work or material unless it is performed or supplied by the listed DBE. 49 C.F.R. § 26.53(f) (1).  

 

It is the policy of the Agency and the United States Department of Transportation (“DOT”) that Disadvantaged 

Business Enterprises (“DBE’s”), as defined herein and in the Federal regulations published at 49 C.F.R. part 26, shall 

have an equal opportunity to participate in DOT-assisted contracts. 

 

5. No Government Obligation to Third Parties 

The Agency and Contractor acknowledge and agree that, notwithstanding any concurrence by the Federal 

Government in or approval of the solicitation or award of the underlying Contract, absent the express written 

consent by the Federal Government, the Federal Government is not a party to this Contract and shall not be subject 

to any obligations or liabilities to the Agency, Contractor or any other party (whether or not a party to that contract) 

pertaining to any matter resulting from the underlying Contract. The Contractor agrees to include the above clause 

in each subcontract financed in whole or in part with Federal assistance provided by the FTA. It is further agreed that 

the clause shall not be modified, except to identify the subcontractor who will be subject to its provisions. 

 

6. Program Fraud and False or Fraudulent Statements and Related Acts 

The contractor acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for False Claims and Statements) 

applies to the contractor’s actions pertaining to this contract.”   

 

7. Prompt Payment  

The contractor is required to pay its subcontractors performing work related to this contract for satisfactory 

performance of that work no later than 30 days after the contractor’s receipt of payment for that work. In addition, 

the contractor is required to return any retainage payments to those subcontractors within 30 days after the 

subcontractor's work related to this contract is satisfactorily completed.   

 

The contractor must promptly notify the Agency, whenever a DBE subcontractor performing work related to this 

contract is terminated or fails to complete its work and must make good faith efforts to engage another DBE 

subcontractor to perform at least the same amount of work. The contractor may not terminate any DBE 

subcontractor and perform that work through its own forces or those of an affiliate without prior written consent of 

the Agency. 

 

8. Access to Records and Reports 

a. Record Retention. The Contractor will retain, and will require its subcontractors of all tiers to retain, complete 

and readily accessible records related in whole or in part to the contract, including, but not limited to, data, 

documents, reports, statistics, sub-Contracts, leases, subcontracts, arrangements, other third party Contracts of 

any type, and supporting materials related to those records. 



b. Retention Period. The Contractor agrees to comply with the record retention requirements in accordance with 2 

C.F.R. § 200.333. The Contractor shall maintain all books, records, accounts and reports required under this 

Contract for a period of at not less than three (3) years after the date of termination or expiration of this 

Contract, except in the event of litigation or settlement of claims arising from the performance of this Contract, 

in which case records shall be maintained until the disposition of all such litigation, appeals, claims or exceptions 

related thereto. 

c. Access to Records. The Contractor agrees to provide sufficient access to FTA and its contractors to inspect and 

audit records and information related to performance of this contract as reasonably may be required. 

d. Access to the Sites of Performance. The Contractor agrees to permit FTA and its contractors access to the sites 

of performance under this contract as reasonably may be required. 

 

9. Energy Conservation  

The contractor agrees to comply with mandatory standards and policies relating to energy efficiency, which are 

contained in the state energy conservation plan issued in compliance with the Energy Policy and Conservation Act. 

 

10. Safe Operation of Motor Vehicles 

Seat Belt Use  

The Contractor is encouraged to adopt and promote on-the-job seat belt use policies and programs for its 

employees and other personnel that operate company-owned vehicles, company rented vehicles, or personally 

operated vehicles. The terms “company-owned” and “company-leased” refer to vehicles owned or leased either by 

the Contractor or Agency.  

 

Distracted Driving  

The Contractor agrees to adopt and enforce workplace safety policies to decrease crashes caused by distracted 

drivers, including policies to ban text messaging while using an electronic device supplied by an employer, and 

driving a vehicle the driver owns or rents, a vehicle Contactor owns, leases, or rents, or a privately-owned vehicle 

when on official business in connection with the work performed under this Contract. 

 

11. Termination 

Termination for Convenience (General Provision)  

The Agency may terminate this contract, in whole or in part, at any time by written notice to the Contractor when it 

is in the Agency’s best interest. The Contractor shall be paid its costs, including contract close-out costs, and profit 

on work performed up to the time of termination. The Contractor shall promptly submit its termination claim to 

Agency to be paid the Contractor. If the Contractor has any property in its possession belonging to Agency, the 

Contractor will account for the same, and dispose of it in the manner Agency directs.  

 

Termination for Default [Breach or Cause] (General Provision)   

If the Contractor does not deliver supplies in accordance with the contract delivery schedule, or if the contract is for 

services, the Contractor fails to perform in the manner called for in the contract, or if the Contractor fails to comply 

with any other provisions of the contract, the Agency may terminate this contract for default. Termination shall be 

effected by serving a Notice of Termination on the Contractor setting forth the manner in which the Contractor is in 

default. The Contractor will be paid only the contract price for supplies delivered and accepted, or services 

performed in accordance with the manner of performance set forth in the contract. If it is later determined by the 

Agency that the Contractor had an excusable reason for not performing, such as a strike, fire, or flood, events which 

are not the fault of or are beyond the control of the Contractor, the Agency, after setting up a new delivery of 

performance schedule, may allow the Contractor to continue work, or treat the termination as a Termination for 

Convenience.   

 

Opportunity to Cure (General Provision)  



The Agency, in its sole discretion may, in the case of a termination for breach or default, allow the Contractor [an 

appropriately short period of time] in which to cure the defect. In such case, the Notice of Termination will state the 

time period in which cure is permitted and other appropriate conditions  

If Contractor fails to remedy to Agency's satisfaction the breach or default of any of the terms, covenants, or 

conditions of this Contract within [10 days] after receipt by Contractor of written notice from Agency setting forth 

the nature of said breach or default, Agency shall have the right to terminate the contract without any further 

obligation to Contractor. Any such termination for default shall not in any way operate to preclude Agency from also 

pursuing all available remedies against Contractor and its sureties for said breach or default.  

 

Waiver of Remedies for any Breach  

In the event that Agency elects to waive its remedies for any breach by Contractor of any covenant, term or 

condition of this contract, such waiver by Agency shall not limit Agency’s remedies for any succeeding breach of that 

or of any other covenant, term, or condition of this contract.  

 

Termination for Convenience (Professional or Transit Service Contracts)  

The Agency, by written notice, may terminate this contract, in whole or in part, when it is in the Agency’s interest. If 

this contract is terminated, the Agency shall be liable only for payment under the payment provisions of this 

contract for services rendered before the effective date of termination. 

 

Termination for Default (Supplies and Service)  

If the Contractor fails to deliver supplies or to perform the services within the time specified in this contract or any 

extension, or if the Contractor fails to comply with any other provisions of this contract, the Agency may terminate 

this contract for default. The Agency shall terminate by delivering to the Contractor a Notice of Termination 

specifying the nature of the default. The Contractor will only be paid the contract price for supplies delivered and 

accepted, or services performed in accordance with the manner or performance set forth in this contract.  

 

If, after termination for failure to fulfill contract obligations, it is determined that the Contractor was not in default, 

the rights and obligations of the parties shall be the same as if the termination had been issued for the convenience 

of the Agency.  

 

Termination for Default (Transportation Services)  

If the Contractor fails to pick up the commodities or to perform the services, including delivery services, within the 

time specified in this contract or any extension, or if the Contractor fails to comply with any other provisions of this 

contract, the Agency may terminate this contract for default. The Agency shall terminate by delivering to the 

Contractor a Notice of Termination specifying the nature of default. The Contractor will only be paid the contract 

price for services performed in accordance with the manner of performance set forth in this contract.  

 

If this contract is terminated while the Contractor has possession of Agency goods, the Contractor shall, upon 

direction of the Agency, protect and preserve the goods until surrendered to the Agency or its agent. The Contractor 

and Agency shall agree on payment for the preservation and protection of goods. Failure to agree on an amount will 

be resolved under the Dispute clause.  

 

If, after termination for failure to fulfill contract obligations, it is determined that the Contractor was not in default, 

the rights and obligations of the parties shall be the same as if the termination had been issued for the convenience 

of the Agency.  

 

Termination for Default (Construction)  

If the Contractor refuses or fails to prosecute the work or any separable part, with the diligence that will ensure its 

completion within the time specified in this contract or any extension or fails to complete the work within this time, 



or if the Contractor fails to comply with any other provision of this contract, Agency may terminate this contract for 

default. The Agency shall terminate by delivering to the Contractor a Notice of Termination specifying the nature of 

the default. In this event, the Agency may take over the work and compete it by contract or otherwise, and may take 

possession of and use any materials, appliances, and plant on the work site necessary for completing the work. The 

Contractor and its sureties shall be liable for any damage to the Agency resulting from the Contractor's refusal or 

failure to complete the work within specified time, whether or not the Contractor's right to proceed with the work is 

terminated. This liability includes any increased costs incurred by the Agency in completing the work. 

 

The Contractor's right to proceed shall not be terminated nor shall the Contractor be charged with damages under 

this clause if: 

1. The delay in completing the work arises from unforeseeable causes beyond the control and without the fault or 

negligence of the Contractor. Examples of such causes include: acts of God, acts of Agency, acts of another 

contractor in the performance of a contract with Agency, epidemics, quarantine restrictions, strikes, freight 

embargoes; and 

2. The Contractor, within [10] days from the beginning of any delay, notifies Agency in writing of the causes of 

delay. If, in the judgment of Agency, the delay is excusable, the time for completing the work shall be extended. 

The judgment of Agency shall be final and conclusive for the parties, but subject to appeal under the Disputes 

clause(s) of this contract. 

3. If, after termination of the Contractor's right to proceed, it is determined that the Contractor was not in default, 

or that the delay was excusable, the rights and obligations of the parties will be the same as if the termination 

had been issued for the convenience of Agency. 

 

Termination for Convenience or Default (Architect and Engineering)  

The Agency may terminate this contract in whole or in part, for the Agency’s convenience or because of the failure 

of the Contractor to fulfill the contract obligations. The Agency shall terminate by delivering to the Contractor a 

Notice of Termination specifying the nature, extent, and effective date of the termination. Upon receipt of the 

notice, the Contractor shall (1) immediately discontinue all services affected (unless the notice directs otherwise), 

and (2) deliver to the Agency ‘s Contracting Officer all data, drawings, specifications, reports, estimates, summaries, 

and other information and materials accumulated in performing this contract, whether completed or in process. 

Agency has a royalty-free, nonexclusive, and irrevocable license to reproduce, publish or otherwise use, all such 

data, drawings, specifications, reports, estimates, summaries, and other information and materials.   

 

If the termination is for the convenience of the Agency, the Agency’s Contracting Officer shall make an equitable 

adjustment in the contract price but shall allow no anticipated profit on unperformed services.  

 

If the termination is for failure of the Contractor to fulfill the contract obligations, the Agency may complete the 

work by contact or otherwise and the Contractor shall be liable for any additional cost incurred by the Agency.  

 

If, after termination for failure to fulfill contract obligations, it is determined that the Contractor was not in default, 

the rights and obligations of the parties shall be the same as if the termination had been issued for the convenience 

of Agency.  

 

Termination for Convenience or Default (Cost-Type Contracts)  

The Agency may terminate this contract, or any portion of it, by serving a Notice of Termination on the Contractor. 

The notice shall state whether the termination is for convenience of Agency or for the default of the Contractor. If 

the termination is for default, the notice shall state the manner in which the Contractor has failed to perform the 

requirements of the contract. The Contractor shall account for any property in its possession paid for from funds 

received from the Agency, or property supplied to the Contractor by the Agency. If the termination is for default, the 

Agency may fix the fee, if the contract provides for a fee, to be paid the Contractor in proportion to the value, if any, 



of work performed up to the time of termination. The Contractor shall promptly submit its termination claim to the 

Agency and the parties shall negotiate the termination settlement to be paid the Contractor.  

If the termination is for the convenience of Agency, the Contractor shall be paid its contract close-out costs, and a 

fee, if the contract provided for payment of a fee, in proportion to the work performed up to the time of 

termination.  

 

If, after serving a Notice of Termination for Default, the Agency determines that the Contractor has an excusable 

reason for not performing, the Agency, after setting up a new work schedule, may allow the Contractor to continue 

work, or treat the termination as a Termination for Convenience. 

 

12. Debarment and Suspension 

a. Applicability: This requirement applies to all FTA grant and cooperative agreement programs for a contract in the 

amount of at least $25,000 

(1) This contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 2 C.F.R. pt. 3000. As such the 

contractor is required to verify that none of the contractor, its principals (defined at 2 C.F.R. § 180.995), or its 

affiliates (defined at 2 C.F.R. § 180.905) are excluded (defined at 2 C.F.R. § 180.940) or disqualified (defined at 2 

C.F.R. § 180.935). 

(2) C.F.R. pt. 3000, subpart C and must include a requirement to comply with these regulations in any lower tier 

covered transaction it enters into. 

(3) The accompanying certification is a material representation of fact relied upon by the subrecipient. If it is 

later determined that the contractor did not comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, 

subpart C, in addition to remedies available to the Agency and subrecipient, the Federal Government may 

pursue available remedies, including but not limited to suspension and/or debarment. 

 

The bidder or proposer agrees to comply with the requirements of 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 

3000, subpart C while this offer is valid and throughout the period of any contract that may arise from this offer. 

The bidder or proposer further agrees to include a provision requiring such compliance in its lower tier covered 

transactions.” 

 

13. Notification to FTA 

If a current or prospective legal matter that may affect the Federal Government emerges, the Recipient must 

promptly notify the FTA Chief Counsel and FTA Regional Counsel for the Region in which the Recipient is located. 

The Recipient must include a similar notification requirement in its Third Party Agreements and must require each 

Third Party Participant to include an equivalent provision in its subagreements at every tier, for any agreement that 

is a “covered transaction” according to 2 C.F.R. §§ 180.220 and 1200.220. 

 

1. The types of legal matters that require notification include, but are not limited to, a major dispute, breach, 

default, litigation, or naming the Federal Government as a party to litigation or a legal disagreement in any 

forum for any reason. 

2. Matters that may affect the Federal Government include, but are not limited to, the Federal Government’s 

interests in the Award, the accompanying Underlying Agreement, and any Amendments thereto, or the Federal 

Government’s administration or enforcement of federal laws, regulations, and requirements. 

3. The Recipient must promptly notify the U.S. DOT Inspector General in addition to the FTA Chief Counsel or 

Regional Counsel for the Region in which the Recipient is located, if the Recipient has knowledge of potential 

fraud, waste, or abuse occurring on a Project receiving assistance from FTA. The notification provision applies if 

a person has or may have submitted a false claim under the False Claims Act, 31 U.S.C. § 3729 et seq., or has or 

may have committed a criminal or civil violation of law pertaining to such matters as fraud, conflict of interest, 

bribery, gratuity, or similar misconduct. This responsibility occurs whether the Project is subject to this 

Agreement or another agreement between the Recipient and FTA, or an agreement involving a principal, officer, 



employee, agent, or Third Party Participant of the Recipient. It also applies to subcontractors at any tier. 

Knowledge, as used in this paragraph, includes, but is not limited to, knowledge of a criminal or civil 

investigation by a Federal, state, or local law enforcement or other investigative agency, a criminal indictment or 

civil complaint, or probable cause that could support a criminal indictment, or any other credible information in 

the possession of the Recipient. 

 

14. Byrd Anti-Lobbying Amendment 

Contractors who apply or bid for an award of $100,000 or more shall file the required certification. Each tier certifies 

to the tier above that it will not and has not used Federal appropriated funds to pay any person or organization for 

influencing or attempting to influence an officer or employee of any agency, a member of Congress, officer or 

employee of Congress, or an employee of a member of Congress in connection with obtaining any Federal contract, 

grant, or any other award covered by 31 U.S.C. § 1352. Each tier shall also disclose any lobbying with non-Federal 

funds that takes place in connection with obtaining any Federal award. Such disclosures are forwarded from tier to 

tier up to the Agency.” 

 

15. Contract Work Hours and Safety Standards Act 

a. Applicability: This requirement applies to all FTA grant and cooperative agreement programs. 

b. Where applicable (see 40 U.S.C. § 3701), all contracts awarded by the non-Federal entity in excess of $100,000 

that involve the employment of mechanics or laborers must include a provision for compliance with 40 U.S.C. §§ 

3702 and 3704, as supplemented by Department of Labor regulations at 29 C.F.R. Part 5. See 2 C.F.R. Part 200, 

Appendix II.   

c. Under 40 U.S.C. § 3702, each contractor must be required to compute the wages of every mechanic and laborer 

on the basis of a standard work week of 40 hours. Work in excess of the standard work week is permissible 

provided that the worker is compensated at a rate of not less than one and a half times the basic rate of pay for 

all hours worked in excess of 40 hours in the work week. 

d. The requirements of 40 U.S.C. § 3704 are applicable to construction work and provide that no laborer or 

mechanic must be required to work in surroundings or under working conditions which are unsanitary, 

hazardous or dangerous. These requirements do not apply to the purchases of supplies or materials or articles 

ordinarily available on the open market, or contracts for transportation or transmission of intelligence. 

e. The regulation at 29 C.F.R. § 5.5(b) provides the required contract clause concerning compliance with the 

Contract Work Hours and Safety Standards Act: 

 

Compliance with the Contract Work Hours and Safety Standards Act. 

1. Overtime requirements. No contractor or subcontractor contracting for any part of the contract work which may 

require or involve the employment of laborers or mechanics shall require or permit any such laborer or 

mechanic in any workweek in which he or she is employed on such work to work in excess of forty hours in such 

workweek unless such laborer or mechanic receives compensation at a rate not less than one and one-half times 

the basic rate of pay for all hours worked in excess of forty hours in such workweek. 

2. Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set forth in 

paragraph (1) of this section the contractor and any subcontractor responsible therefor shall be liable for the 

unpaid wages. In addition, such contractor and subcontractor shall be liable to the United States (in the case of 

work done under contract for the District of Columbia or a territory, to such District or to such territory), for 

liquidated damages. Such liquidated damages shall be computed with respect to each individual laborer or 

mechanic, including watchmen and guards, employed in violation of the clause set forth in paragraph (1) of this 

section, in the sum of $10 for each calendar day on which such individual was required or permitted to work in 

excess of the standard workweek of forty hours without payment of the overtime wages required by the clause 

set forth in paragraph (1) of this section. 

3. Withholding for unpaid wages and liquidated damages. The agency shall upon its own action or upon written 

request of an authorized representative of the Department of Labor withhold or cause to be withheld, from any 



moneys payable on account of work performed by the contractor or subcontractor under any such contract or 

any other Federal contract with the same prime contractor, or any other federally-assisted contract subject to 

the Contract Work Hours and Safety Standards Act, which is held by the same prime contractor, such sums as 

may be determined to be necessary to satisfy any liabilities of such contractor or subcontractor for unpaid 

wages and liquidated damages as provided in the clause set forth in paragraph (2) of this section. 

4. Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set forth in paragraph 

(1) through (4) of this section and also a clause requiring the subcontractors to include these clauses in any 

lower tier subcontracts. The prime contractor shall be responsible for compliance by any subcontractor or lower 

tier subcontractor with the clauses set forth in paragraphs (1) through (4) of this section.” 

 

16. Clean Air Act and Federal Water Pollution Control Act 

The Contractor agrees to comply with all applicable standards, orders, or regulations issued pursuant to the Clean 

Air Act (42 U.S.C. § 7401-7671q) and the Federal Water Pollution Control Act as amended (33 U.S.C. § 1251-1387). 

Violations must be reported to FTA and the Regional Office of the Environmental Protection Agency. The following 

applies for contracts of amounts in excess of $150,000:   

 

Clean Air Act 

1. The contractor agrees to comply with all applicable standards, orders or regulations issued pursuant to the Clean 

Air Act, as amended, 42 U.S.C. § 7401 et seq. 

2. The contractor agrees to report each violation to the Agency and understands and agrees that the Agency will, in 

turn, report each violation as required to assure notification to the Agency, Federal Emergency Management 

Agency, and the appropriate Environmental Protection Agency Regional Office. 

3. The contractor agrees to include these requirements in each subcontract exceeding $150,000 financed in whole 

or in part with Federal assistance provided by FTA. 

 

Federal Water Pollution Control Act 

1. The contractor agrees to comply with all applicable standards, orders or regulations issued pursuant to the 

Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq. 

2. The contractor agrees to report each violation to the Agency and understands and agrees that the Agency will, in 

turn, report each violation as required to assure notification to the Agency, Federal Emergency Management 

Agency, and the appropriate Environmental Protection Agency Regional Office. 

3. The contractor agrees to include these requirements in each subcontract exceeding $150,000 financed in whole 

or in part with Federal assistance provided by FTA.” 

 

17. Buy America Requirements 

The contractor agrees to comply with 49 U.S.C. 5323(j) and 49 C.F.R. part 661 and 2 CFR § 200.322 Domestic 

preferences for procurements, which provide that Federal funds may not be obligated unless all steel, iron, and 

manufactured products used in FTA funded projects are produced in the United States, unless a waiver has been 

granted by FTA or the product is subject to a general waiver. General waivers are listed in 49 C.F.R. § 661.7. Separate 

requirements for rolling stock are set out at 49 U.S.C. 5323(j)(2)(C), 49 U.S.C. § 5323(u) and 49 C.F.R. § 661.11. 

Domestic preferences for procurements The bidder or offeror must submit to the Agency the appropriate Buy 

America certification. Bids or offers that are not accompanied by a completed Buy America certification will be 

rejected as nonresponsive.   

 

18. Violation and Breach of Contract 

Rights and Remedies of the Agency  

The Agency shall have the following rights in the event that the Agency deems the Contractor guilty of a breach of 

any term under the Contract. 



1. The right to take over and complete the work or any part thereof as agency for and at the expense of the 

Contractor, either directly or through other contractors; 

2. The right to cancel this Contract as to any or all of the work yet to be performed; 

3. The right to specific performance, an injunction or any other appropriate equitable remedy; and 

4. The right to money damages. 

 

For purposes of this Contract, breach shall include. 

 

Rights and Remedies of Contractor  

Inasmuch as the Contractor can be adequately compensated by money damages for any breach of this Contract, 

which may be committed by the Agency, the Contractor expressly agrees that no default, act or omission of the 

Agency shall constitute a material breach of this Contract, entitling Contractor to cancel or rescind the Contract 

(unless the Agency directs Contractor to do so) or to suspend or abandon performance.  

 

Remedies  

Substantial failure of the Contractor to complete the Project in accordance with the terms of this Contract will be a 

default of this Contract. In the event of a default, the Agency will have all remedies in law and equity, including the 

right to specific performance, without further assistance, and the rights to termination or suspension as provided 

herein. The Contractor recognizes that in the event of a breach of this Contract by the Contractor before the Agency 

takes action contemplated herein, the Agency will provide the Contractor with sixty (60) days written notice that the 

Agency considers that such a breach has occurred and will provide the Contractor a reasonable period of time to 

respond and to take necessary corrective action.  

 

Disputes  

Disputes arising in the performance of this Contract that are not resolved by agreement of the parties shall be 

decided in writing by an authorized representative of Agency. This decision shall be final and conclusive unless 

within [10] days from the date of receipt of its copy, the Contractor mails or otherwise furnishes a written appeal to 

the Agency’s authorized representative. In connection with any such appeal, the Contractor shall be afforded an 

opportunity to be heard and to offer evidence in support of its position. The decision of the Agency’s authorized 

representative shall be binding upon the Contractor and the Contractor shall abide be the decision.  

 

In the event that a resolution of the dispute is not mutually agreed upon, the parties can agree to mediate the 

dispute or proceed with litigation. Notwithstanding any provision of this section, or any other provision of this 

Contract, it is expressly agreed and understood that any court proceeding arising out of a dispute under the Contract 

shall be heard by a Court de novo and the court shall not be limited in such proceeding to the issue of whether the 

Authority acted in an arbitrary, capricious or grossly erroneous manner.  

 

Pending final settlement of any dispute, the parties shall proceed diligently with the performance of the Contract, 

and in accordance with the Agency’s direction or decisions made thereof.  

 

Performance during Dispute  

Unless otherwise directed by Agency, Contractor shall continue performance under this Contract while matters in 

dispute are being resolved.   

 

Claims for Damages 

Should either party to the Contract suffer injury or damage to person or property because of any act or omission of 

the party or of any of its employees, agents or others for whose acts it is legally liable, a claim for damages therefor 

shall be made in writing to such other party within a reasonable time after the first observance of such injury or 

damage.  



 

Remedies  

Unless this Contract provides otherwise, all claims, counterclaims, disputes and other matters in question between 

the Agency and the Contractor arising out of or relating to this Contract or its breach will be decided by arbitration if 

the parties mutually agree, or in a court of competent jurisdiction within the State in which the Agency is located.  

 

Rights and Remedies  

The duties and obligations imposed by the Contract documents and the rights and remedies available thereunder 

shall be in addition to and not a limitation of any duties, obligations, rights and remedies otherwise imposed or 

available by law. No action or failure to act by the Agency or Contractor shall constitute a waiver of any right or duty 

afforded any of them under the Contract, nor shall any such action or failure to act constitute an approval of or 

acquiescence in any breach thereunder, except as may be specifically agreed in writing. 

 

19. Simplified Acquisition Threshold 

Contracts for more than the simplified acquisition threshold, which is the inflation adjusted amount determined by 

the Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council (Councils) as authorized by 

41 U.S.C. § 1908, or otherwise set by law, must address administrative, contractual, or legal remedies in instances 

where contractors violate or breach contract terms, and provide for such sanctions and penalties as appropriate. 

(Note that the simplified acquisition threshold determines the procurement procedures that must be employed 

pursuant to 2 C.F.R. §§ 200.317–200.327. The simplified acquisition threshold does not exempt a procurement from 

other eligibility or processes requirements that may apply. For example, Buy America’s eligibility and process 

requirements apply to any procurement in excess of $150,000. 49 U.S.C. § 5323(j)(13).) 

 

20. Cargo Preference Requirements 

The contractor agrees: 

a. to use privately owned United States-Flag commercial vessels to ship at least 50 percent of the gross tonnage 

(computed separately for dry bulk carriers, dry cargo liners, and tankers) involved, whenever shipping any 

equipment, material, or commodities 

b. pursuant to the underlying contract to the extent such vessels are available at fair and reasonable rates for 

United States-Flag commercial vessels; 

c. to furnish within 20 working days following the date of loading for shipments originating within the United 

States or within 30 working days following the date of loading for shipments originating outside the United 

States, a legible copy of a rated, "on-board" commercial ocean bill-of-lading in English for each shipment of 

cargo described in the preceding paragraph to the Division of National Cargo, Office of Market Development, 

Maritime Administration, Washington, DC 20590 and to the FTA Recipient (through the contractor in the case of 

a subcontractor's bill-of-lading.); and 

d. to include these requirements in all subcontracts issued pursuant to this contract when the subcontract may 

involve the transport of equipment, material, or commodities by ocean vessel. 

 

21. Fly America 

a. Definitions. As used in this clause— 

1. “International air transportation” means transportation by air between a place in the United States and a 

place outside the United States or between two places both of which are outside the United States. 

2. “United States” means the 50 States, the District of Columbia, and outlying areas. 

3. “U.S.-flag air carrier” means an air carrier holding a certificate under 49 U.S.C. Chapter 411. 

b. When Federal funds are used to fund travel, Section 5 of the International Air Transportation Fair Competitive 

Practices Act of 1974 (49 U.S.C. 40118) (Fly America Act) requires contractors, Agencys, and others use U.S.-flag 

air carriers for U.S. Government-financed international air transportation of personnel (and their personal 

effects) or property, to the extent that service by those carriers is available. It requires the Comptroller General 



of the United States, in the absence of satisfactory proof of the necessity for foreign-flag air transportation, to 

disallow expenditures from funds, appropriated or otherwise established for the account of the United States, 

for international air transportation secured aboard a foreign-flag air carrier if a U.S.-flag air carrier is available to 

provide such services. 

c. If available, the Contractor, in performing work under this contract, shall use U.S.-flag carriers for international 

air transportation of personnel (and their personal effects) or property. 

d. In the event that the Contractor selects a carrier other than a U.S.-flag air carrier for international air 

transportation, the Contractor shall include a statement on vouchers involving such transportation essentially as 

follows: 

 

Statement of Unavailability of U.S. – Flag Air Carriers 

International air transportation of persons (and their personal effects) or property by U.S.-flag air carrier was not 

available or it was necessary to use foreign-flag air carrier service for the following reasons. See FAR § 47.403. [State 

reasons]: 

e. Contractor shall include the substance of this clause, including this paragraph (e), in each subcontract or 

purchase under this contract that may involve international air transportation. 

 

22. Conformance with ITS National Architecture 

Intelligent Transportation Systems (ITS) projects shall conform to the National ITS Architecture and standards. 

Conformance with the National ITS Architecture is interpreted to mean the use of the National ITS Architecture to 

develop a regional ITS architecture in support of integration and the subsequent adherence of all ITS projects to that 

regional ITS architecture. Development of the regional ITS architecture should be consistent with the transportation 

planning process for Statewide and Metropolitan Transportation Planning (49 CFR Part 613 and 621). 

 

23. Prohibition on certain telecommunications and video surveillance services or equipment 

Recipients and sub recipients are prohibited from obligating or expending loan or grant funds to: 

(1) Procure or obtain; (2) Extend or renew a contract to procure or obtain; or (3) Enter into a contract (or extend or 

renew a contract) to procure or obtain equipment, services, or systems that uses covered telecommunications 

equipment or services as a substantial or essential component of any system, or as critical technology as part of any 

system. As described in Public Law 115-232, section 889, covered telecommunications equipment is 

telecommunications equipment produced by Huawei Technologies Company or ZTE Corporation (or any subsidiary 

or affiliate of such entities). 

(i) For the purpose of public safety, security of government facilities, physical security surveillance of critical 

infrastructure, and other national security purposes, video surveillance and telecommunications equipment 

produced by Hytera Communications Corporation, Hangzhou Hikvision Digital Technology Company, or Dahua 

Technology Company (or any subsidiary or affiliate of such entities). 

(ii) Telecommunications or video surveillance services provided by such entities or using such equipment. 

(iii) Telecommunications or video surveillance equipment or services produced or provided by an entity that the 

Secretary of Defense, in consultation with the Director of the National Intelligence or the Director of the Federal 

Bureau of Investigation, reasonably believes to be an entity owned or controlled by, or otherwise connected to, 

the government of a covered foreign country. 

 


