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Tennessee’s Court Fees and Taxes: Funding the
Courts Fairly

The Tennessee court system, which consists of a number of different types
of courts ranging from municipal courts to the Tennessee Supreme Court,
provides a safe avenue for people to resolve conflicts and a place to fairly
prosecute criminals. This critical service is in part funded by hundreds of
fees and taxes ranging from 50 cents to $3,000. While the courts depend on
these fees and taxes to cover expenses, it is difficult to determine how much
of this revenue is used to fund courts. Some legislators, court clerks, and
other stakeholders have expressed concern that if the combined amount is
too high it could potentially limit access to justice in civil cases and create
uncollectable court debt. Because of the reliance of courts on fees and
taxes and concerns about their effect on access, the Commission on the
Future of the Tennessee Judicial System encouraged a balanced approach
in a 1996 report, writing that “Judicial fees, user charges applied to various
procedures of the system, should be charged to offset, in part, the expense
of operating the system, but should not be so high as to preclude access to
the court’s services.”

The Conference of State Court Administrators (COSCA) in its 2012 paper
Courts are not Revenue Centers provides guidelines for a well-balanced
system of court finance:

* Courts should be substantially funded from general governmental
revenue sources, enabling them to fulfill their constitutional
mandates. Court users derive a private benefit from the courts
and may be charged reasonable fees partially to offset the cost of
the courts borne by the public-at-large. Neither courts nor specific
court functions should be expected to operate exclusively from
proceeds produced by fees and miscellaneous charges.

* Fees and miscellaneous charges cannot preclude access to the
courts and should be waived for indigent litigants.

¢ Fees and miscellaneous charges should be simple and easy to
understand with fee schedules based on fixed or flat rates and
should be codified in one place to facilitate transparency and ease
of comprehension.

* Optional local fees or miscellaneous charges should not be
established.

e Fees and costs, however set, should be determined in consultation
with the appropriate judicial body and reviewed periodically to
determine if they should be adjusted.

While the General Assembly was able to revise and simplify many court fees
and taxes with passage of Public Chapter 429, Acts of 2005, which replaced
several sets of itemized fees with single flat fees, and the state has programs
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in place to assist indigent litigants, it has continued since passage of the Act
to promulgate new fees that do not always meet the COSCA guidelines.
Since 2005, the General Assembly has passed 46 bills that increased or
added new court fees and taxes or authorized local governments to impose
them. In response to continued concerns about court fees and taxes,
Senator Jon Lundberg, former Chair of the House Civil Justice Committee,
in April 2015, requested the Advisory Commission study court fees. The
committee specifically asked the Commission to review all bills passed in
the last 10 years that increased any type of court fee, describe the fees and
how they are being used, and make recommendations.

There are 245 separate court fees and taxes in Tennessee, and they vary

Since 2005, the General by the court, type of case, actions taken, and whether they are mandatory,
Assembly has passed 46 optional, statewide, or county-specific. The Tennessee Supreme Court has
bills that increased or the authority to set the Supreme Court and intermediate appellate court
added new court fees fees by court order or rule, but other state and local court fees and taxes are
and taxes or authorized set in statute or authorized by statute for local governments to levy. Except

for a few statutory fees and taxes set by the state, municipal courts set their

local governments to i
own fees by ordinance.

impose them.

Of the 245 fees and taxes, 104 (42%), all of them fees, apply only to Knox
County’s civil circuit, civil general sessions, and chancery courts. These
Knox County courts still use the itemized fee structure that was replaced
in all other counties by the simplified structure passed in 2005. Of the
remaining 109 fees and 32 taxes, 100 fees and 20 taxes apply statewide,
and nine fees and 12 taxes apply to one or more other specific counties.
Sixty-six (47%) of the 141 apply in criminal cases, 32 (23%) in civil cases,
and 43 (30%) apply to both. Ninety (64%) are mandatory, and 51 (36%) are
optional. Of the 105 responding county court clerks to a 2016 survey by
the Advisory Commission, 80 (76%) reported collecting at least one of the
optional fees or taxes. Less than half, 47 (43%), of the 109 fees are statewide
fees in the simplified statute, Tennessee Code Annotated, Section 8-21-401,
37 of which are mandatory. The other 62 fees are miscellaneous ones that
are scattered throughout other statutes.

Court Costs have been a Source of Concern

Costs associated with the fees and taxes vary depending on the county and
the type of case—they range from a mandatory fee of 50 cents for making
copies to a mandatory tax of up to $3,000 on sex offense convictions. Eighty-
seven of the 109 fees are $100 or less, and 100 apply statewide. The other
nine fees apply in specific counties, ranging from up to $5 for computer
searches for public records in Knox and Shelby counties to $100 for a blood
alcohol or drug test on vehicular or DUI convictions in Bradley County
and $100 each day the sheriff waits in court in Wilson County. Seventy-
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five of the 109 fees are mandatory, ranging from $1.25 for required copies
to $350 for expunging records.

Other than a $500 tax on crimes against minors and the tax on sex
offense convictions, the 32 court taxes levied in Tennessee are each $50
or less. Twenty of the taxes apply statewide, and fourteen of these are
mandatory. The six optional statewide taxes range from $1 for a petition,
warrant, or citation to $25 on civil and criminal cases, levied to pay for
jail and courthouse renovation and construction or courthouse security.
The 12 county-specific taxes range from $1 on all general sessions and
juvenile cases to fund victim-offender mediation centers to $50 on all
cases in Rutherford County, which is levied to pay for jail and courthouse
renovation and construction. Eleven of the 12 county taxes are optional;
the one mandatory tax is a $3 one levied on criminal convictions or orders
in the Knox County general sessions court. That tax helps fund local law
enforcement.

Civil case costs are generally less than criminal case costs, but in both types
of cases, costs accumulate and can become overwhelming, preventing
people from filing civil cases or creating large amounts of debt in both civil
and criminal cases, which some people, particularly convicted criminals,
can’t pay in full. Although costs can accumulate and become a significant
debt burden in some large complex civil cases that can take years to be
resolved, these are a minority and not typical. People who can’t afford to
file a civil case in Tennessee may request that payment be postponed until
the end of the case by filing under an oath of poverty and completing an
affidavit of indigency to show they are unable to pay the costs. Tennessee
does not clearly define indigency in state law, but the Tennessee Supreme
Court’s Rule 29 provides guidelines for indigency, which equal 125% of the
federal poverty level. But because the rule gives discretion to judges and
says that the court is not precluded from finding people indigent if they
don’t meet the indigency guidelines, there is variation in who is declared
indigent across the state. Seven states define indigency in statute, with
five also defining it as receiving public assistance or 125% of the federal
poverty level; one, Minnesota, defining it as being represented by legal
aid and 125% of the federal poverty level; and one, Arizona, defining it
as 150% of the limit. All seven also give judges discretion to determine
indigency differently.

In criminal cases, accrued court costs can lead to overwhelming debt that
is hard to collect. Even for a relatively minor offense such as driving with
a revoked, suspended, or canceled license, the costs charged in general
sessions criminal court could include up to 18 separate fees and taxes
totaling a minimum of approximately $112 to over $300. Although no
studies were found that have examined whether or not increasing court
costs increases or decreases collection rates, in the 2016 survey, one court
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clerk said “court fees are a necessity, however the more [they] increase, the
less defendants can pay.” Although convicted defendants are responsible
for paying court costs, general sessions courts judges can suspend court
costs and taxes for indigent criminal defendants. In other states, convicted
criminals can be sent to jail for not paying court costs, but in Tennessee,
people can only be sent to jail if they are able to pay the fines but willfully
refuse to do so. These incarcerations are uncommon.

Driver’s Licenses can be Revoked for not Paying Court Costs

Court clerks are required by law to send notice to the Tennessee Department
of Safety and Homeland Security to revoke driver’s licenses if people have

Court clerks commonly not paid all owed criminal court costs one year after the disposition of the
use the driver’s license case and do not comply with their payment plan. Court clerks commonly
revocation law, and since use the driver’s license revocation law, and since the law went into effect in
the law went into effect 2011, 191,089 people have had their driver’s licenses revoked. Some clerks
in 2011, 191,089 people say it is a powerful tool to help them collect court fees, taxes, or fines and

motivate people to pay. In the survey one clerk said “the main assistance...

have had their driver’s . . : PR :
has been the suspension of driver’s licenses if criminal costs are not paid.”

licenses revoked.

Although there is a lot of support for the law, even those who support
it acknowledge that when people’s licenses are revoked they might have
a harder time getting to their job to earn money to pay off court costs,
potentially leading them into a negative cycle of debt. And according
to the National Cooperative Highway Research Program’s 2003 report
Guidance for Implementation of the AASHTO Strategic Highway Safety Plan,
approximately 75% of drivers with suspended or revoked licenses continue
driving. In 2015, Governor Haslam’s Task Force on Sentencing and
Recidivism recommended “increase(ing) the employability of those with
criminal convictions by taking steps to help them keep or obtain driver’s
licenses.” Public Chapter 748, Acts of 2016, did this by enabling a person
whose license has been suspended to get a driver’s license if they comply
with a payment plan for court costs. A person whose license is suspended
for a driving offense conviction and who fails to pay a fine or cost is eligible
to apply for a restricted license. The judge shall order the issuance of a
restricted license allowing a person to go to and from work. The law
applies statewide. Because of continued concerns about the 2011 driver’s
license revocation law, a lawsuit, Thomas et al. v. Haslam et al., was filed in
US District Court in January 2017. Plaintiffs argue that the law violates the
due process and equal protection clauses of the US Constitution.

Earmarking of Court Fee Revenue is also a Concern

In committee discussions, several legislators in the Tennessee General
Assembly expressed concerns about fees and taxes being increased to fund
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programs that are not related to the courts, even though those programs
may be for worthwhile “good causes.” They questioned if it is fair to fund
agencies and programs, regardless of their worth, through the court system
or if they should be funded through some other mechanism. Addressing
the same question in Alabama, a 2014 study by the Public Affairs Research
Council of Alabama concluded “it is not appropriate to make the courts
into convenient tax collectors for other, non-judicial activities where there
is no relationship between the charge to be paid and the activities to be
funded, and between those who pay the charge and those who receive the
benefit.”

Tennessee is one of 24 states that earmark revenue from court fees and
taxes. Of the 141 fees and taxes, 86 (61%)—55 fees and 31 taxes—are
earmarked for various programs, funds, and agencies. Of the 55 earmarked
fees, 30 are for court purposes only. The other 25 earmarks go to pay
for a mix of uses that includes county expenses, local law enforcement,
probation programs, substance abuse prevention and treatment programs,
testing labs, and victims assistance programs, in addition to general court
expenses. Some of the earmarked revenue goes to help fund the Tennessee
Bureau of Investigations (TBI) and the department of safety, and some
goes directly to the state general fund.

The one tax that isn’t earmarked is a $2 state tax on most civil and
criminal cases heard in general sessions courts. Nineteen (61%) of the
earmarked taxes apply statewide and 12 (39%) are specific to one or
more counties. Many of the taxes provide funds for multiple earmarked
purposes. Nineteen of the taxes partially support the court system, 17
partially support victims assistance programs, and seven partially support
substance abuse prevention and treatment. Other earmarks include child
advocacy, local law enforcement, testing labs, and several earmarks in the
“varied” category.

Tennessee could, as is done in Louisiana, provide more thorough analysis
of court costs, how they accumulate, and related earmarks through the
use of a judicial committee that reviews and makes recommendations
on bills proposing to add or increase court costs. Louisiana requires
sponsors to submit such bills to a committee of the state Supreme Court
to determine if it is reasonably related to the operation of the courts or
court system. The Tennessee committee could also look at the existing
statewide fees and taxes scattered throughout other statutes and not
in Tennessee Code Annotated, Section 8-21-401, to determine if any
changes should be made to those taxes and fees, to include changes to
their earmarks. The committee could also examine the effect required
driver’s license revocations have on the ability of people to pay these
taxes and fees.
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Better Collections Data is Needed

Finally, many stakeholders and court clerks emphasized that collecting
fees and taxes can be problematic, especially in criminal cases. However,
there is little collections data available to help determine the scope of the
issue. According to the most comprehensive and recent collections data
available from the Administrative Office of the Courts (AOC), from 2012,
the collection rate was 72% in civil courts and 30% in criminal courts.
In 2008, the Tennessee Fiscal Review Committee surveyed court clerks
about criminal collection rates as part of a study to estimate the revenue
derived from criminal fines; only 15 clerks responded. The Committee
staff recommended that the AOC be required to send an annual report of
uncollected criminal case assessments from each county to the Committee.
The Commission concurs with this recommendation. Additionally, the
AOC could use the data to examine the relationship between increasing
costs and collection rates. California, Florida, Michigan, and Texas
currently require local courts to report collections data to the state, and
studies in Louisiana and Ohio have recommended that local courts there
be required to do the same.
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Rising Court Costs and the Difficulty of
Collecting Them

In the civil realm, the US Supreme Court has held “a State must afford to all
individuals a meaningful opportunity to be heard” in courts, and in cases
of divorce! and termination of parental rights,* access to the courts cannot
be limited because of an inability to pay court costs. In the criminal realm,
it has held that a state may not require an indigent defendant in a criminal
case to pay a filing fee before permitting him to file an appeal in one of its
courts.’ It has also recognized the duty to provide transcripts free of charge
to criminal defendants seeking review of their convictions.* However,
even though some access to the system is mandated, stakeholders are still
concerned that it is not enough to give everyone that needs it access to the
system.

If people can’t afford to file a civil case, their access to justice may be limited.
And even if they can afford to file, they may still owe money after a case
has been decided. Most civil court costs are assessed and collected when
the case is filed, but during the case additional costs can accrue if motions
or appeals are filed or other actions taken. Although not typical, in some
large complex civil cases such as malpractice, commercial banking, or
commercial property lawsuits that can take years to be resolved, costs can
accumulate and become a significant debt burden.” Court debt can take
years to collect or might never be collected in full.

Fees, taxes, and fines are even harder to collect in eriminal cases than in
civil ones, since convicted criminals, even if they are motivated to pay,
often can’t because they are indigent, homeless, disabled, or incarcerated.
At a conference focusing on state court financing hosted by the National
Center for State Courts (NCSC) in 1996, judges and court administrators
said “fines and fees are so high that they are, in a sense, responsible for the
collection problem,” and some “equated reasonable fines and fees with
reasonable success in collecting them . . . the amounts collected would
actually increase if the fines and fees were lowered.”® In response to a 2016
survey of court clerks by the Commission, a clerk wrote, “It just seems like
every time an agency or non-profit wants funds, a fee is added to our court
costs. Most people these are assessed to do not have the money, then they

! Boddie v Connecticut 401 US 371 (1971).

2 Little v Streater 452 US 1 (1981) and M.L.B. v. S.L.J. 519 US 102 (1996).

3 Burns v Ohio 360 US 252 (1959).

4 Griffin v Illinois 351 US 12 (1956).

5 Phone interviews with Catherine F. Shanks, Clerk of Circuit, Civil Sessions, and Juvenile
Courts, Knox County, December 12, 2016, and Howard Hogan, Clerk and Master, Knox County,
December 13, 2016.

¢ Tobin 1996.
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have multiple violation of probation charges issued which add more court
costs.” See appendix A for a copy of the survey forms.

Still, members of Tennessee’s General Assembly are asked to introduce
bills to add or increase court fees or taxes each legislative session. During
the 2015-2016 session, legislators discussed 17 bills that proposed to change
fees, taxes, or earmarks, 11 of which passed, adding or increasing 12 fees or
taxes. Several legislators expressed concern during committee meetings in
both chambers about the number of bills affecting court fees, collectability
of fees, and limiting access to the court system. In response, Senator Jon
Lundberg, former Chair of the House Civil Justice Committee, submitted a
letter to the Commission in April 2015 requesting a study of court fees. The
Other states also face the letter said members of the committee “are concerned about this recurring
practice of fee increases and the possible negative effects that may occur
due to the passage of this type of legislation.” The committee specifically
asked the Commission to review all bills passed in the last 10 years that
increased any type of court fee, describe the fees and how they are being
used, and make recommendations. See appendix B for a copy of the letter.

issue of rising court costs,
but according to an NCSC
staff member, “there is a
dearth of information on
court costs and fees and
a gap in the literature on Other states also face the issue of rising court costs, but according to an
NCSC staff member, “there is a dearth of information on court costs and
fees and a gap in the literature on this topic.” He said he didn’t “know of
any states that have done well dealing with court fees.”” To address the
lack of information and the effect on communities, in 2016 the Conference
of Chief Justices (CCJ) and Conference of State Court Administrators
(COSCA) created the National Task Force on Fines, Fees and Bail Practices
to conduct a nationwide study of fees and fines focusing on municipal
courts.® The task force formed three working groups that will take about
a year to study and develop guidelines and best practices for access to
justice and fairness; transparency, governance, and structural reform; and
accountability, judicial performance and qualifications, and oversight.
They are expected to begin releasing their guidelines and observations on
best practices in 2017.

this topic.”

Tennessee’s Court System is a Mix of State and Local
Courts

The basic structure of Tennessee’s judicial system is established in Article
VI, Section 1 of the Tennessee Constitution:

7 Phone interview with Bill Raftery, Knowledge and Information Services Analyst, National
Center for State Courts, March 31, 2016.

8 Phone interviews with Bill Raftery, Knowledge and Information Services Analyst, National
Center for State Courts, March 31 and November 7, 2016. See also http://www.ncsc.org/
Newsroom/News-Releases/2016/Task-Force-on-Fines-Fees-and-Bail-Practices.aspx.
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The judicial power of this state shall be vested in one
Supreme Court and in such Circuit, Chancery and other
Inferior Courts as the Legislature shall from time to
time, ordain and establish; in the judges thereof, and in
justices of the peace. The Legislature may also vest such
jurisdiction in Corporation Courts as may be deemed
necessary. Courts to be holden by justices of the peace
may also be established.

While this section provides a framework, it also gives the General Assembly
the authority to establish courts and determine the structure, funding, and
administration of those courts.” In Tennessee Code Annotated, Section 16-
1-101, judicial power “is vested in judges of the courts of general sessions, The Tennessee AOC
recorders of certain towns and cities, circuit courts, criminal courts, administers and

common law and chancery courts, chancery courts, courts of appeals, and
the supreme court, and other courts created by law.” Figure 1 shows the
basic structure of Tennessee’s judicial system, which includes state courts

provides support
services for the entire
state court system
with direction from the
State courts include the Supreme Court, appellate, chancery, and circuit Supreme Court.

courts. The Supreme Court is the state’s highest court—the court of
last resort. It hears civil and criminal cases appealed from lower state
courts. The Court of Appeals and the Court of Criminal Appeals are the
intermediate appellate courts and hear appeals from the lower trial courts.
The Court of Appeals hears appeals in civil cases from trial courts and
certain state administrative agencies, while the Court of Criminal Appeals
hears appeals of criminal cases. The legislature appropriates funding for
the Supreme Court and intermediate appellate courts.'

and local courts.

The Tennessee Administrative Office of the Courts (AOC) administers and
provides support services for the entire state court system with direction
from the Supreme Court. Some of the duties of the office include preparing
the budget and administering the accounts of the state court system;
providing training, technical support, and equipment; compiling court
data; and managing and disbursing funds to court-appointed attorneys
representing indigents." Although the office is required to survey and
study the operation of the state court system at all levels, it doesn’t have

° Denton and Adamson 2004.

10 Interview with Amanda Hughes, Application Support Manager, Court Clerk Liaison, and Ann
Lynn Walker, Information Systems Director, Tennessee Supreme Court, Administrative Office of
the Courts, March 11, 2016.

1" Tennessee Code Annotated, Section 16-3-803.
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Figure 1. Tennessee Judicial System

Supreme Court Administrative
Office of the Courts

Provides support services
to all state courts.

Court of Last Resort

Appellate jurisdiction in civil and criminal
appeals. Special panel hears workers’
compensation appeals.

Intermediate Appellate Courts

Court of Appeals Court of Criminal Appeals

civil, administrative agency,

. ) capital, criminal, and juvenile
and juvenile

~.__ Trial Courts

Courts of Limited Jurisdiction

Juvenile Courts General Sessions Courts Municipal Courts
paternity, mental health, and preliminary hearings, civil, preliminary hearings,

juvenile cases domestic relations, mental traffic and other
health, estate (probate), small municipal violations

claims, misdemeanor, DWI/DUI,
traffic, and juvenile cases

Note: Arrows represent the route of appeals. Some cases in courts of limited jurisdiction can be appealed to circuit
and criminal courts.

Source: Tennessee Supreme Court, Administrative Office of the Courts, Understanding Your Court System: A Guide to the
Judicial Branch and email from Ann Lynn Walker, Information Systems Director, Tennessee Supreme Court, Administrative
Office of the Courts, September 20, 2016.
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authority to enforce rules and laws if the courts are not following them,
allowing the state and local courts to operate autonomously.'?

Court clerks also assist in the administration of the courts at all levels.
The state has an appellate clerk who serves the Supreme Court and courts
of appeals. Every county has a chancery court clerk, called the clerk and
master, and a circuit court clerk. Some counties have additional clerks,
such as criminal, general sessions, or probate. Municipalities with courts
also have municipal court clerks. Clerks’ duties include attending court
sessions with documents for cases on the docket, administering oaths,
keeping minutes, maintaining records, maintaining the judgment docket,
and collecting and remitting monies."

Court clerks also assist in
Circuit, criminal, and chancery courts are the state trial courts. Circuit the administration of the
.cogrts. hear both civil and criminal cases and appeals. from lower limited courts at all levels.
jurisdiction courts, and chancery courts hear only civil cases. The courts’
jurisdictions vary and can overlap; for example, divorce and adoption
cases can be heard in circuit and chancery courts. Public or private acts
can create separate courts to hear certain types of cases, such as probate
or criminal cases. For example, Shelby County has a probate court that
is separate from the chancery court and is funded by the county. Both
the state and counties fund state trial courts—the state pays for judges’
and judge assistants’ salaries, court system software owned by the AOC,
technical assistance, and training, while counties pay for the clerks’ offices,
salaries, equipment, and courthouses.

Local courts, called courts of limited jurisdiction, include general sessions,
juvenile, and municipal courts. Every county has a general sessions court,
which usually hears both civil and criminal cases, although jurisdiction
varies from county to county. For example, in some counties, circuit and
general sessions criminal court jurisdiction are combined into one criminal
court. General sessions courts also hear juvenile cases in counties that
do not have a separate juvenile court. Some counties have also created
special courts, such as drug and veterans’ treatment, mental health, and
environmental courts. Municipal courts’ jurisdiction is limited to traffic
cases and others involving city ordinance violations,"* and some municipal
courts also have concurrent general sessions jurisdiction.

Local governments fund the limited jurisdiction courts—counties pay for
general sessions and juvenile judges’ salaries, clerks” salaries and office

12 Email from Rachel Harmon, General Counsel, Tennessee Supreme Court, Administrative Office
of the Courts, September 21, 2016. The Board of Judicial Conduct can investigate and act on
complaints against judges, and the Tennessee Constitution, Article VI, Section 13, and Tennessee
Code Annotated, Sections 18-1-301 et seq., authorize judges to suspend or remove court clerks.

13 Tennessee Code Annotated, Section 18-1-105.

14 Tennessee Code Annotated, Section 16-18-302.
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The Tennessee Supreme
Court has clarified the
differences between
fees and taxes, holding
in City of Tullahoma v.
Bedford County that a
fee“is imposed for the
purpose of regulating
a specific activity or
defraying the cost of
providing a service or
benefit to the party
paying the fee,” while“a
tax is a revenue raising
measure levied for the
purpose of paying the
government’s general
debts and liabilities.”

expenses, and courthouses, while the state funds court software owned
by the AOC and judge and clerk training in these courts. Cities pay for
municipal courts through their general funds and fees and taxes set by
their legislative bodies."> The state helps provide municipal clerk training.'®

Court clerks collect fees, taxes, fines, and commissions to help pay for the
court system, although the revenue may not completely cover the trial
and limited jurisdiction courts’ budgets. The courts can receive additional
money from the county general funds to cover expenses if the fee, tax, fine,
and commission revenue is not enough to cover costs.'” If excess court
revenue is collected, it goes into the counties” general fund.

Fees and Taxes Vary by the Court, Type of Case, Actions
Taken, Whether they are Mandatory, and Whether they
Apply Statewide

Court costs consist of fees, taxes, fines, and commissions.'’®* These terms
are not defined in statute, but in its 2004 report Tennessee’s Court System: Is
Reform Needed?, the state Comptroller’s Office defines the terms as follows:

* Fee: moneys paid for services rendered by court or law
enforcement personnel

e Tax: set amounts imposed per case or charge for misdemeanors
and felonies

* Fine: monetary penalties for violations of the law

¢ Commission: moneys retained for collection and remittance of
funds for others

The Tennessee Supreme Court has clarified the differences between fees
and taxes, holding in City of Tullahoma v. Bedford County that a fee “is
imposed for the purpose of regulating a specific activity or defraying the
cost of providing a service or benefit to the party paying the fee,” while
“a tax is a revenue raising measure levied for the purpose of paying the
government’s general debts and liabilities.”*

Fees and taxes vary by the court, type of case, actions taken, and whether
they are mandatory, optional, statewide, or county-specific. Optional fees

15 Tennessee Code Annotated, Sections 16-18-304 and 67-4-601(a).

16 Tennessee Code Annotated, Sections 16-18-304 and 16-18-309.

7 The fees court clerks collect are accounted for differently depending on whether their office
operates under the fee or salary system. Tennessee Code Annotated, Section 8-22-104. See also
http://ctas-eli.ctas.tennessee.edu/printpdf/book/export/html/33.

8 Court clerks receive commissions in 27 types of cases, usually a percentage of the amount they
generate, for collecting and paying funds, selling property, and investing funds. See appendix C
for a chart outlining the different commissions.

19 938 S.W.2d 408 (Tenn. 1997).
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and taxes are either adopted by the local legislative body or charged at the
discretion of the court clerk or sheriff. Some statutes also give the local
legislative body, judge, or court clerk the authority to determine the fee or
tax amount, usually up to a maximum. The Tennessee Supreme Court has
the authority to set the Supreme Court and intermediate appellate court
fees by court order or rule,® but other state and local court fees and taxes
are set in statute or authorized by statute for local governments to levy.
Except for a few statutory fees and taxes set by the state, municipal courts
set their own fees by ordinance.”» See appendices C, E, and F for detailed
information on each fee, tax, and commission.

There are 245 separate fees and taxes in statute that apply in Tennessee’s
courts—213 (87%) are fees?* and 32 (13%) are taxes. Of the 245, 104 (42%), There are 245 separate
all of them fees, apply only to Knox County’s civil circuit, civil general fees and taxes in statute
sessions, and chancery courts, the only courts in the state that do not use
the simplified fee statute, Tennessee Code Annotated, Section 8-21-401. 0
Instead, they use the itemized fees in Section 8-21-409, ranging from $1 courts—213 (87%) are
for filing, recording, or copying documents to $250 for an optional flat fee fees and 32 (13%) are
in lieu of itemized fees in misdemeanor and felony cases. See appendix taxes.

D. Of the remaining 109 fees and 32 taxes, 100 fees and 20 taxes apply
statewide, and nine fees and 12 taxes apply to one or more other specific
counties. Sixty-six (47%) of the 141 apply in criminal cases, 32 (23%) in
civil cases, and 43 (30%) apply to both. Ninety (64%) are mandatory, and
51 (36%) are optional. See table 1. Of the 105 responding county court
clerks to the Commission’s 2016 survey, 80 (76%) reported collecting at
least one of the optional fees or taxes.

that apply in Tennessee’s

Table 1. Summary of Tennessee Court Fees and Taxes by Criminal or Civil,
Statewide or County-Specific, and Whether Mandatory or Optional

Civil and
Criminal Civil Criminal
(66) (32) (43)
Fee Tax Tax Fee Tax
Mandatory  Statewide
(90) County-specific

Optional  |Statewide

(51) County-specific
Total

Note: The 141 fees and taxes include 32 state and local litigation taxes; 47 fees in Tennessee Code
Annotated, Section 8-21-401; 16 sheriff's fees; and 46 other fees.

Source: TACIR staff review of Tennessee Code Annotated, October 2016.

20 Tennessee Code Annotated, Section, 8-21-501.

2 Municipal Court Reform Act of 2004, Public Chapter 914, Acts of 2004. See Tennessee Code
Annotated, Sections 6-54-136(b) and 38-6-103(d)(1)(A)(iv).

2 This does not include fees set by the Supreme Court that the appellate court clerk is authorized
to charge and receive. Tennessee Code Annotated, Section 8-21-501.
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Costs vary depending on the county and the type of case, ranging from a
mandatory fee of 50 cents for making copies to a mandatory tax of up to
$3,000 on sex offense convictions. Civil case costs, often ranging from $200
to $300,% are generally less than criminal case costs. However in both types
of cases, costs accumulate and can become overwhelming, preventing
people from filing civil cases or being able to pay the full amount in civil
and criminal cases and creating burdensome debt. For example, even for
a relatively minor offense such as driving with a revoked, suspended,
or canceled license, the costs charged in general sessions criminal court
could include up to 18 separate fees and taxes totaling a minimum of
approximately $112 to over $300.>* Although no studies were found that
have examined whether or not increasing court costs increases or decreases

In the 2016 Commission collection rates,” in the 2016 Commission survey, one court clerk wrote
survey, one court clerk “court fees are a necessity, however the more [they] increase, the less
wrote “court fees are a defendants can pay.” Figures 2 and 3 show the associated costs, including
necessity, however the mandatory statewide fees and taxes and some optional ones, in two

hypothetical court cases, one civil and one criminal. Figure 2 shows that
it could cost almost $200 to file a civil case in general sessions court, and
figure 3 shows an example of a first offense DUI criminal case potentially
costing over $2,000, also in general sessions court.

more [they] increase, the
less defendants can pay.”

% Phone interviews with Howard Hogan, Clerk and Master, Knox County; Debra L. House,
Director of Development and Compliance, Legal Aid of East Tennessee; and Catherine F. Shanks,
Clerk of Circuit, Civil Sessions, and Juvenile Courts, Knox County, December 2016.

# Based on information received in an email from Amanda Hughes, Application Support Manager,
Court Clerk Liaison, Tennessee Supreme Court, Administrative Office of the Courts, July 7, 2016.
% Phone interview with Bill Raftery, Knowledge and Information Services Analyst, National
Center for State Courts, January 9, 2017.
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Figure 2. Fees and Taxes
Hypothetical Civil Case in General Sessions Court

Mandatory Fees .

Clerk Filing: $42
Clerk Data Processing: $2

Optional Fees

(county decides)

Archives and Records Management: up to $5

Optional Fees

(sheriff decides)
Sheriff’s Service of Process: $40
Sheriff’s Data Processing: $2

Mandatory Taxes

Optional Taxes

State Litigation: $17.75
THeat > (county decides)

County Litigation: up to $17.75

Courthouse Security or Jail or Courthouse:
up to $25*

Jail or Courthouse or Law Enforcement
Recordkeeping: up to $25*

Jail or Courthouse: up to $10*

County Litigation: $6 or more to pay for
mandated salary increases**

*Renovation or Construction
**General Sessions Judge Salary

Approximate Minimum = $61.75

Approximate Maximum = $192.50

Note: These are the basic fees and taxes for a civil summons or warrant with one defendant, detainer or distress
warrant with one defendant, petition for a handgun warrant, or warrant to recover property. Counties can adopt
additional fees and taxes authorized by county-specific laws.

Source: Based on information received in an email from Amanda Hughes, Application Support Manager, Court Clerk
Liaison, Tennessee Supreme Court, Administrative Office of the Courts, July 7, 2016.
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Mandatory Fees

Clerk Filing: $62
Clerk Data Processing: $2

County Expense: $5

Alcohol & Drug Addiction Treatment: $100
Ignition Interlock: $40

Alcohol and Drug Offense: $5

Tennessee Bureau of Investigation: $17.50
Blood Alcohol Test: $250*

Figure 3. Fees and Taxes
Hypothetical First Offense DUl Criminal Case in General Sessions Court

*Only if test given

Mandatory Taxes

State Litigation: $29.50
Criminal Injuries Compensation: $26.50
Victim Notification System: $3

Judicial Commissioner Continuing
Education: $2*

*In counties served by judicial commissioner

Mandatory Fines

First Offense: $350-$1,500
Additional DUI Fine: $15

Optional Fees
Indigent Representation: $12.50
Archives and Record Management: up to $5
Jail Housing: varies
Victims Assistance Programs: $45*

Booking: up to $10
*Clerk and Agency

Optional Fees
(sheriff decides)
Bail Bond: $10

Sheriff’s Data Processing: $2
Sheriff’s Arrest Processing: $40

Optional Taxes

County Litigation: up to $29.50

Courthouse Security or Jail or Courthouse:
up to $25*

Jail or Courthouse or Law Enforcement
Recordkeeping: up to $25*

Jail or Courthouse: up to $10*

County Litigation: $6 or more to pay for
mandated salary increases**

Victim Offender Mediation: $1-$5

*Renovation or Construction
**General Sessions Judge Salary

Approximate Minimum = $655.50

Approximate Maximum = $2,282.50

Note: Counties can adopt additional fees and taxes authorized by county-specific laws.

Source: Based on information received in an email from Amanda Hughes, Application Support Manager, Court Clerk
Liaison, Tennessee Supreme Court, Administrative Office of the Courts, July 7, 2016.
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More than half of fees and taxes are earmarked

Of the 141 fees and taxes, 86 (61%)—55 fees and 31 taxes—are earmarked for various programs, funds, and
agencies.” Table 2 lists and categorizes the specific earmarks that are in statute.”” The state general fund is
included because a few statutes specify it as an earmark. Some earmarks are simple and straightforward,
such as revenue from a $6 tax on civil and criminal cases in general sessions courts earmarked for salaries of
general sessions judges. Some are more complicated with multiple designations. See appendices E and F for
a chart showing the earmarks for each fee and tax.

Table 2. Tennessee Court Taxes and Fees, Earmark Categories

Child Advocacy Court Appointed Special Advocate Association (CASA) and child advocacy centers

Court clerks, computer hardware, record keeping; law clerks' and judges' salaries;
judges retirement fund; judicial commissioner continuing education; municipal judge
and court clerk training; public defenders and district attorneys expungement funds;
Courts drug and veterans treatment courts; law libraries; state court clerks conference;
indigent defendants services; general sessions court and judges conference; public
defender conference; civil legal representation of indigents; county records
commission; and courthouse maintenance, construction, debt, and security

County County expense fee

Governmental library County governmental library

Sheriff's department personnel and equipment, patrols, police cadet programs,
training, computerization, recordkeeping, jails, justice centers, workhouses,
detention centers, electronic citation systems, and grants for electronic fingerprint
imaging systems

Local law enforcement

Probation Entity supervising probation
State department of safety Stje departnlent of safetl
State general fund Statigenﬁll fund

State sex offender treatment fund State sex offender treatment fund

Substance abuse prevention Substance abuse prevention and state alcohol and drug addiction treatment fund

Tennessee Bureau of Investigation (TBI), TBI drug chemistry unit drug testing fund,
Tennessee Bureau of Investigation TBI expunged criminal offender and pretrial diversion database, and TBI toxicology
unit intoxicant testing fund

Pumcly funded forensic labs, blood alcohol and drug testing labs, law enforcement

Testing laboratories . . . -
g testing unit, and nonprofit testing programs

Tennessee Corrections Institute fund, DOE and DOT for driver education and highway
safety, general fund, state court clerks conference, crime victims assistance fund,
criminal injuries assistance fund, victims of drunk drivers compensation fund,

Varied indigent defendants services, general sessions court and judges conference, public
defender conference, civil legal representation of indigents, grants for electronic
fingerprint imaging systems, sex offender treatment program, and drivers education;
variety of state government funds

Services in support of physically and sexually abused children, crime victims
assistance fund, crime injuries assistance fund, local victim-offender mediation
centers, victims of drunk drivers compensation fund, state automated victim
information and notification system fund, and state impaired drivers trust fund

Victims assistance programs

Source: TACIR staff reviewed Tennessee Code Annotated, October 2016, and created categories based on earmarks in statutes.

% The 141 fees and taxes exclude the fees that apply only in appellate courts and Knox County civil circuit, civil general sessions, and chancery
courts.
¥ TACIR staff created the categories based on the fee and tax earmarks in statute.
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In its 1996 study Funding
the State Courts: Issues
and Approaches, the
National Center for State
Courts (NCSC) recognized
that earmarks “may be
necessary to fund a
particular function, but
courts should not depend
on them and should be
alert to their financial
effect on litigants

and to the problems

that accompany the
administration of such
funds.”

Statutes describe the amount of fees and taxes, when they are charged,
and how they are distributed. But once the funds are distributed to the
appropriate place, it is difficult to determine if they are being used as
directed in the statute. Court clerks collect and disperse funds according
to law and do not track funds after they remit them. The Tennessee
Department of Revenue has statewide revenue totals for categories of fees
and taxes collected that are sent to the state but doesn’t have information
showing how much each county sent to the state or revenue totals collected
for individual taxes and fees. County audit reports also don’t include this
level of detail.

In committee discussions, several legislators in the Tennessee General
Assembly expressed concerns about fees and taxes being increased to fund
programs that are not related to the courts, even though those programs
may be for worthwhile “good causes.” They questioned if it is fair to fund
agencies and programs, regardless of their worth, through the court system
or if they should be funded through some other mechanism.

Other reports have recognized that earmarking should be approached with
caution, especially when funding activities unrelated to courts. In its 1996
study Funding the State Courts: Issues and Approaches, the National Center
for State Courts (NCSC) recognized that earmarks “may be necessary to
fund a particular function, but courts should not depend on them and
should be alert to their financial effect on litigants and to the problems
that accompany the administration of such funds.” And the Public Affairs
Research Council of Alabama concluded in its 2014 PARCA Court Cost Study
that “it is not appropriate to make the courts into convenient tax collectors
for other, non-judicial activities where there is no relationship between the
charge to be paid and the activities to be funded, and between those who
pay the charge and those who receive the benefit. Court charges levied
for unrelated activities create a burden without in return either providing
a benefit or meeting a responsibility for those who are before the courts.”

Although 26 states don’t earmark court fee revenue,® Tennessee and
23 others do. Some of these are earmarked for purposes that could be
described as not being directly related to court functions. For example,
in Indiana, certain fee revenue can be used to fund victims assistance
programs or other activities to prevent criminal activities in a city.*® In

% Alaska, Idaho, Iowa, Kentucky, Louisiana, Maine, Massachusetts, Mississippi, Missouri,
Montana, Nevada, New Hampshire, New Jersey, New York, North Dakota, Ohio, Oregon,
Pennsylvania, Rhode Island, South Dakota, Utah, Vermont, Virginia, Washington, West Virginia,
and Wyoming.

% Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, Georgia,
Hawaii, Illinois, Indiana, Kansas, Maryland, Michigan, Minnesota, Nebraska, New Mexico, North
Carolina, Oklahoma, South Carolina, Texas, and Wisconsin.

% Indiana Statutes Annotated Section 33-37-8-4.
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Texas, several fees are earmarked for local purposes such as child abuse™
and juvenile delinquency® prevention.

Most court fees are $100 or less

Eighty-seven of the 109 fees are $100 or less. For example, $5 is charged
for filing a will, $50 for filing requests under the mental health law, and
$100 for DUI convictions. Twelve fees range from $125 to $350, and the
amounts of some fees vary —the courts or legislative bodies can set some
fees up to maximum amounts. Some fees are charged per day or month.
For example, the sheriff fee for waiting with a sequestered jury is $100 per
day and is $75 per day for attending on grand jury or waiting in court,
except for Wilson County where it is $100 per day.

One hundred fees apply statewide and range from 50 cents per page for
requested copies to $350 for expunging records. The other nine fees apply
in specific counties, ranging from up to $5 for computer searches for public
records in Knox and Shelby counties to $100 for a blood alcohol or drug
test on vehicular or DUI convictions in Bradley County and, as mentioned
above, $100 each day the sheriff waits in court in Wilson County. Seventy-
five of the 109 fees are mandatory, ranging from $1.25 for required copies
to $350 for expunging records. The 34 optional fees range from 50 cents
per page for requested copies to $300 for preparing an appeal from a court
of record to an appellate court. Almost half, 53, of the 109 fees are charged
only in criminal cases, ranging from $1.25 for required copies to $350 for
expunging records. Twenty-eight fees are charged only in civil cases,
ranging from $2 for releasing a hospital lien to $230 to open and close an
estate. The remaining 28 fees can be charged in both civil and criminal
cases. They range from 50 cents per page for requested copies to $300 for
preparing an appeal from a court of record to an appellate court.

Less than half, 47 (43%), of the 109 fees Table 3. Fees in Tennessee Code Annotated, Section 8-21-401, by

are in the simplified fee statute, Tennessee Criminal or Civil, Statewide or County-Specific, and Whether
Code Annotated, Section 8-21-401, which Mandatory or Optional

excludes fees that apply only in Knox Civil and
County civil circuit, civil general sessions, Criminal Civil  Criminal  Total

and chancery courts. All 47 fees apply | Ltulttids’ EEECIEIES
statewide and 37 are mandatory; the other 37) SeENS S ESIE
10 are optional depending on the case and
the clerk’s discretion. See table 3. Twenty Total

of the 47 fees are basic fees Charged for ﬁhng Source: TACIR staff review of Tennessee Code Annotated, October 2016.
a civil case or for a criminal conviction, and

Optional Statewide
(10) County-specific

31 Texas Government Code Section 51.961.
* Texas Family Code Section 54.0461.
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the other 27 are for specific actions or services, such as making copies or
expunging a record.®

The other 62 (57%) are miscellaneous court fees that are not in Tennessee
Code Annotated, Section 8-21-401, but are scattered throughout other
statutes. Sixteen (26%) of the 62 miscellaneous fees are collected by sheriffs
or constables in both civil and criminal cases that are mostly for service of
process, security, property seizures, arrests, or computer systerns.34 Any
sheriff or constable in the state can charge these fees and all are considered
optional because sheriffs and constables are not mandated to charge and
collect them. The remaining 46 (74%) miscellaneous fees apply in civil,
criminal, circuit, chancery, general sessions, juvenile, or municipal courts,

More than half of the and 37 apply only in criminal cases, five only in civil cases, and four in both.
fees are miscellaneous Thirty-eight apply statewide, and eight apply to one or more counties,
court fees that are not while 38 are mandatory and eight are optional. See table 4.

in Tennessee Code Table 4. Miscellaneous Fees by Criminal or Civil,
Annotated, Section 8-21- Statewide or County-Specific, and Whether Mandatory or Optional
401, but are scattered
throughout other 4

Statewide 26 4 2 32

statutes. County-specific 6 0 0 6

Statewide 8 1 12 21

County-specific 1 1 1 3

41 6 15 62

Note: Miscellaneous fees do not include fees in Tennessee Code Annotated, Section 8-21-401;
the fee statute used by Knox County civil courts, Tennessee Code Annotated, Section 8-21-409;
and the appellate fee statute, Tennessee Code Annotated, Section 8-21-501.

Source: TACIR staff review of Tennessee Code Annotated, October 2016.

Of the 55 earmarked fees, 30 are for court purposes only. The other 25
earmarks go to pay for a mix of uses that includes county expenses,
local law enforcement, probation programs, substance abuse prevention
and treatment programs, testing labs, and victims assistance programs,
in addition to general court expenses. Some of the earmarked revenue
goes to help fund the Tennessee Bureau of Investigations (TBI) and the
department of safety, and some goes directly to the state general fund.
Seven fees have more than one earmark, and none gives counties a choice
of earmarks. Nine earmarks go to TBI, five go to testing labs, and four
go to local law enforcement. Most of the fees that are not earmarked are
in Tennessee Code Annotated, Section 8-21-401, which includes fees for
civil, criminal, circuit, chancery, general sessions, and juvenile courts, and
Tennessee Code Annotated, Section 8-21-901, which includes sheriff’s fees.

% Based on information received in an email from Amanda Hughes, Application Support
Manager, Court Clerk Liaison, Tennessee Supreme Court, Administrative Office of the Courts,
May 20, 2016.

3 Tennessee Code Annotated, Sections 8-21-901 and 40-7-122.
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The other 14 fees that are not earmarked are mostly for various services or
actions, such as requesting copies or depositing a will.

All but one of the litigation taxes are earmarked

Litigation taxes are levied on each case in the state, at every level of the
courts except juvenile courts.®® There are 32 different local and state
litigation taxes; 20 (63%) apply statewide and 12 (37%) are county-specific.
Thirteen (41%) apply in criminal courts only, four (12%) in civil courts
only, and 15 (47%) in both. Fifteen (47%) of the 32 taxes are mandatory,
14 of which are statewide, and 17 (53%) are optional. Table 5 shows the

summary of all litigation taxes.
Litigation taxes are

levied on each case in
the state, at every level
of the courts except
juvenile courts.

Table 5. Litigation Taxes by Criminal or Civil, Statewide
or County-Specific, and Whether Mandatory or Optional

Civil and
Criminal Civil Criminal Total

Mandatory Statewide
(15) County-specific
Optional Statewide

(17) County-specific
Total

Source: TACIR staff review of Tennessee Code Annotated, October 2016.

Other than a $500 tax on crimes against minors and a tax of up to $3,000
for sex offense convictions, the 32 court taxes are $50 or less. Twenty of
the taxes apply statewide, ranging from $1 for traffic or parking violations
to the $3,000 tax for sex offense convictions. Fourteen of these statewide
taxes are mandatory, including the lowest and highest amount. The six
optional statewide taxes range from $1 for a petition, warrant, or citation
to $25 on civil and criminal cases, levied to pay for jail and courthouse
renovation and construction or courthouse security.*

The 12 county-specific taxes range from $1 on all general sessions and
juvenile cases to fund victim-offender mediation centers to $50 on all
cases in Rutherford County, which is levied to pay for jail and courthouse
renovation and construction. Eleven of the 12 county taxes are optional,
ranging from $1 to $50; the one mandatory tax is a $3 one levied on criminal
convictions or orders in the Knox County general sessions court. That tax
helps fund local law enforcement.

% According to Tennessee Code Annotated, Section 67-4-604, the litigation taxes in Tennessee
Code Annotated, Section 67-4-602 do not apply in juvenile courts.
% Both can be also used to pay for retiring debt on the courthouse.
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The 17 optional taxes range from $1 to fund victim-offender mediation
centers to $50 for jail and courthouse renovation and construction in
Rutherford County. Thirteen taxes are levied only on criminal cases,
ranging from $1 for traffic or parking violations and $1 to fund victim-
offender mediation centers to $3,000 for sex offense convictions. Four taxes
are on civil cases, ranging from $13.75 for appellate cases to $25 on cases
other than original juvenile cases in Williamson County. Fifteen taxes
apply to both civil and criminal cases, ranging from $1 to $50.

Sixty-four counties have private acts authorizing their legislative bodies
to levy one or more litigation taxes. If adopted, these apply to civil or
criminal cases, but it varies by county. Most of the private acts were passed
All but one of the 32 in the 1970s and 1980s. See appendix G for additional information.

litigation taxes are

All but one of the 32 taxes are earmarked. Nineteen (61%) of the earmarked
earmarked.

taxes apply statewide and 12 (39%) are specific to one or more counties.
More taxes have multiple earmarks than fees do—nineteen of the taxes
partially support the court system, 17 partially support victims assistance
programs, and 11 partially support substance abuse prevention and
treatment.” Other earmarks include child advocacy, local law enforcement,
testing labs, and several earmarks in the “varied” category. Eleven
mandatory state litigation taxes are included in the “varied” category,
including two mandatory $1 taxes on traffic or parking violations. These
11 taxes have the same 14 earmarks distributed according to percentages
specified in statute and shown in figure 4. The one tax that isn’t earmarked
is a $2 state tax on civil and criminal cases, except juvenile cases, in general
sessions courts.

About half of the earmarked taxes are mandatory and about half are
optional. Twelve of the optional taxes give the county legislative body
a limited choice of earmarks, including designating the funds for jail or
courthouse construction or renovation, law enforcement record keeping,
substance abuse prevention, local nonprofit drug testing programs, or
programs to support children. These are a mix of statewide, county-
specific, civil, and criminal case taxes, and the type of case is specified
for only two of them—a tax not to exceed $25 authorized in civil cases
in Williamson County can be used for substance abuse prevention, and
a $25 tax authorized in criminal cases in Fentress County can be used for
children’s services or substance abuse prevention. No mandatory taxes
give counties a choice of earmarks.

% The number of earmarks is greater than the number of taxes because many taxes have more
than one earmark.
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Figure 4. Distribution of State Litigation Tax Revenue

11 State Litigation .0320% Tennessee Corrections Institute Fund
.3426% Sex Offender Treatment Fund

Taxes and Rates

TCA, § 16-18-305(a)
$13.75

.5529% General Sessions Courts and Judges’ Conference

TCA, § 16-18-305(b)

31.00 .6553% State Court Clerks’ Conference
TCA, § 39-13-709(b)

up to $3,000 .8406% Crime Victims Assistance Fund

TCA, § 40-24-107(a)(1)(A)

$26.50 or $50 1.3755% | Victims of Drunk Drivers Compensation Fund
TCA, 4(;5236?85(61)(1 )®) 2.3056% @ Grants for Electronic Fingerprint Imaging Systems
TCA, § 40-24-107(2)(2) 2.7747% Department of Education for Driver Education
$26.50 or $50
TCA, § 67-4-602(a) 3.7653% " Indigent Defendants Services
$29.50
TCA, § 67-4-602(b) 4.4430% | Dept. of Education and Dept. of Safety

$23.75
75% DOE 25% | DOS

TCA, 8§ 67-4-602(c)
$17.75
7.4701%  Civil Legal Representation of Indigents Fund

19.2902% Public Defender Program
TCA, § 67-4-602(g)

$1.00 24.0020% Criminal Injuries Compensation Fund

TCA, § 67-4-602(d)
$13.75

32.1502% General Fund

Source: Tennessee Code Annotated, Section 67-4-606, mandates the revenue distribution, which applies to 11 of 15
state litigation taxes.
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Since 2005, the General Assembly has Passed 46 bills
that Increased or Added Court Fees or Taxes

Concerns about the complexity of Tennessee’s court costs led the
General Assembly to pass Public Chapter 756 in 2004. It directed the
Tennessee Judicial Council to appoint a committee to study and make
recommendations for more uniform, simple, and appropriate court
costs. The recommendations led to the passage of Public Chapter 429,
Acts of 2005, which revised and simplified the main fee schedule statute,
Tennessee Code Annotated, Section 8-21-401, and amended several other
code sections. Prior to the passage of Public Chapter 429, Section 8-21-401
included 104 individual, itemized fees for each service provided or action
taken by the clerk.® It revised the statute to make “flat fees” —basic fees
paid for each type of case in each court with the intent to cover the costs of
that case, rather than charging separate fees for each service. The act also
amended litigation tax statutes.

Since Public Chapter 429 went into effect in 2006, the General Assembly
has considered 74 bills that proposed to change fees, taxes, or earmarks.”
Almost two-thirds (46) of the bills passed, increasing or authorizing
65 fees or taxes.”” A little more than half of the affected fees and taxes
apply statewide, while a little less than half are specific to one or more
counties. They are split almost

Table 6. Fees and Taxes Increased, Added, or Authorized since 2005 evenly between mandatory
Civil and and optional, 32 are charged

Criminal Civil Criminal on criminal cases, four on

(32) (4) (29) civil, and 29 on both. See

Fee  Tax Tax Fee  Tax table 6. Thirteen of the 46 bills

Mandatory | Statewide 0 increased 18 existing fees or
@31 County-specific 0 taxes, while 34 bills authorized
Optional Statewide 2 2 or created 25 new fees and 23
R County-specific 2 new taxes. See appendix H

Total for a chart showing how often

Note: Twelve of the 46 bills passed affected more than one fee or tax. The table does not include fees each of the court fees, taxes,
and taxes affected by Public Chapter 429, Acts of 2005.

and commissions has been

Source: TACIR staff review of legislation, October 2016. .
¢ amended since 2004.

% Tennessee Code Annotated, Section 8-21-409, lists the itemized fees. See appendix D.

¥ One private act that passed authorizing Bradley County to increase a tax is not included in this
total.

4 Twelve of the bills affected more than one fee or tax, and one bill added an earmark.
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The General Assembly continues to be concerned about court fees and taxes

Discussions about the number and amount of court fees and taxes
have continued into the 109" General Assembly. Legislators expressed
concerns about the number of bills each session that increase or add court
fees or taxes in both civil and criminal cases and mentioned the possibility
that high court costs could limit access to justice in civil cases. In 2015,
Senate Bill 768 by Yager and House Bill 835 by Carter, was introduced and
would have created the civil justice reform commission to study possible
reforms to increase access to the civil justice system, but it didn’t pass.
The same year, Senator Lundberg, former Chair of the House Civil Justice
Committee, sent a letter to the Commission requesting that it study court

fees, what they are used for, and if there is any information that they are In recent years, a few

being used for the intended purpose. states have studied the
issue of rising court

Several states have recommended court cost reviews fees, but according to a
National Center for State

The Conference of State Court Administrators (COSCA) in its 2012 paper
Courts are not Revenue Centers provides guidelines for well-balanced system
of court finance:

Courts (NCSC) analyst,
no state has yet figured

_ out an ideal solution.
¢ Courts should be substantially funded from general governmental

revenue sources, enabling them to fulfill their constitutional
mandates. Court users derive a private benefit from the courts
and may be charged reasonable fees partially to offset the cost of
the courts borne by the public- at-large. Neither courts nor specific
court functions should be expected to operate exclusively from
proceeds produced by fees and miscellaneous charges.

¢ Fees and miscellaneous charges cannot preclude access to the
courts and should be waived for indigent litigants.

* Fees and miscellaneous charges should be simple and easy to
understand with fee schedules based on fixed or flat rates and
should be codified in one place to facilitate transparency and ease
of comprehension.

¢ Optional local fees or miscellaneous charges should not be
established.

e Fees and costs, however set, should be determined in consultation
with the appropriate judicial body and reviewed periodically to
determine if they should be adjusted.

In recent years, a few states have studied the issue of rising court fees, but
according to a National Center for State Courts (NCSC) analyst, no state
has yet figured out an ideal solution.* These studies often recommend

4 Telephone interview with Bill Raftery, Knowledge and Information Services Analyst, National
Center for State Courts, March 31, 2016.
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either one-time or ongoing reviews of fees. In an Oregon study, the
authors recommend evaluating current fees and other revenue sources,
determining the appropriate level of funding needed for the courts, and
continually reviewing and modifying court services so they are provided
effectively to the public at a reasonable cost.*> The Texas Office of Court
Administration recommended reviewing court costs and fees that do
not have a clear statutory purpose,® and an Illinois statutory task force
suggested creating a checklist that the General Assembly should consult
when proposing new fees and when periodically reviewing existing fees.*
See appendix I for a copy of the checklist.

An lllinois statutory Louisiana has committed to ongoing review of court costs and fees. In
task force suggested 2003, a law was passed requiring the sponsor of any bill proposing to add
creating a checklist that a court cost or fee or increase an existing court cost or fee to submit the

bill to the Judicial Council of the Louisiana Supreme Court for review
and recommendation to the state legislature.** The Council created the
Committee to Evaluate Requests for Court Costs and Fees to evaluate the
bills and make recommendations to the Judicial Council, which then makes
recommendations on the bills to the legislature. When the committee was
reviewing existing fees. created it could examine any aspect of proposed bills. Later, in 2011, the
law was changed to require the committee to only look at “whether the
court costor fee is reasonably related to the operation of the courts or court
system.” Committee members have mixed opinions about the effectiveness
of the committee, and some feel their review is not as meaningful and
helpful to the legislature as it was before the law was changed.*

the General Assembly
should consult when
proposing new fees
and when periodically

An alternative recommended in the 2004 Tennessee Comptroller of the
Treasury’s report was to make all courts, except municipal courts, state-
financed.”” The court fees, taxes, and fines would be paid directly to the
state, rather than to local governments. They noted that several states had
converted to state-financed systems and “experienced cost savings and
improved efficiency.” Currently 30 state court systems are state-financed
or largely state-financed,” 14 are a mix of state and local funding,®

“ Doerner et al. 2010.

# Slayton 2014.

# Statutory Court Fee Task Force 2016.

% Louisiana Revised Statutes Annotated, Sections 13:61 and 13:62.

4 Telephone interviews with Julia Spear, Attorney, Office of the Judicial Administrator, Supreme
Court of Louisiana, April 1, and July 12, 2016.

% Denton and Adamson 2004.

% Alabama, Alaska, California, Colorado, Connecticut, Delaware, Hawaii, Iowa, Kentucky,
Maine, Maryland, Massachusetts, Minnesota, Mississippi, Missouri, Montana, Nebraska, New
Hampshire, New Jersey, New Mexico, New York, North Carolina, North Dakota, Oklahoma,
Oregon, Rhode Island, South Dakota, Utah, Vermont, and West Virginia.

# Arizona, Arkansas, Florida, Idaho, Illinois, Indiana, Kansas, Ohio, Pennsylvania, South
Carolina, Tennessee, Virginia, Wisconsin, and Wyoming.
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including Tennessee, and six are largely locally-financed.”** More recent
studies have suggested that state funding of courts may not be a panacea
for funding issues.” In one 2008 study, Adequate, Stable, Equitable and
Responsible Trial Court Funding: Reframing the State vs. Local Debate, the
authors looked at the experiences of a state with a locally-funded court
system, a state transitioning to state funding, and one that was state-
funded for years.”® They found that when Florida transitioned to a state-
financed system, many fees and costs were increased, added, and shifted
during the transition. The amount of additional funding generated from
these fee and cost changes was $264 million in the first year.

Collection of Court Fees and Taxes is a Topic of Interest .
In civil cases, fees
to Many Stakeholders and taxes are usually

In his letter, Senator Lundberg did not specifically request that the collected when the case

Commission look at collection of court fees and taxes and other court costs. is filed. In contrast to
However, it is a topic that many stakeholders discussed during interviews, civil cases, fees and taxes
and court clerks expressed frustration over how difficult it can be to collect are collected at the end

criminal court costs. of criminal cases, not at

the beginning.
Court costs are charged at different times in civil and criminal cases

In civil cases, fees and taxes are usually collected when the case is filed.**
There are a few situations when civil costs are not paid when filing the
case, such as child support,® surrender of a child for adoption,* orders
of protection,” and wage garnishments and levies. In contrast to civil
cases, fees and taxes are collected at the end of criminal cases, not at the
beginning. If the defendant is not found guilty or the case is dismissed,
the government pays the costs according to statute.®® Defendants who are
found guilty pay court costs as part of the judgment.

People who can't afford to pay court fees and taxes may apply for indigent
status

People who can’t afford to file a civil case in chancery, circuit, or general
sessions court may request that payment be postponed until the end of

% Georgia, Louisiana, Michigan, Nevada, Texas, and Washington.

51 Conference of State Court Administrators 2013 and TACIR staff review of states’ websites.
52 Baar et al. 2010.

% Carlson, Harrison, and Hudzik 2008.

5 Tennessee Code Annotated, Section 8-21-401(a).

% Tennessee Code Annotated, Section 36-5-101.

% Tennessee Code Annotated, Section 36-1-111(p)(2)(a).

57 Tennessee Code Annotated, Section 36-3-617.

% Tennessee Code Annotated, Sections 40-25-129 through 40-25-132.
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the case by filing under an oath of poverty and completing an affidavit of
indigency to show they are unable to pay the costs.®® A judge reviews
the affidavit, following guidelines in Tennessee Supreme Court Rule 29
to determine whether the person qualifies as indigent, and if a person
is declared indigent their court costs are postponed until the end of the
case, but they are not permanently relieved of paying costs.”” Rule 29
says that a person who meets the Legal Services Corporation poverty
guidelines, whose income is no more than 125% of federal poverty level,
shall be presumed indigent. According to the guidelines, a single person
with an income of $14,713, a household of four with an income of $30,313,
and a household of eight with an income of $51,113 are eligible for legal
assistance.®> However, Rule 29 says that the court is not precluded from
In interviews and survey finding people indigent if they don’t meet the poverty guidelines.

responses, stakeholders

and court clerks agreed
that indigency is a
critical issue to address.

If the plaintiff wins, the judge can rule that the defendant will pay the court
costs as part of their judgment, although judges can use their discretion to
split the costs between the plaintiff and defendant.®® Even when the judge
determines a plaintiff indigent at the beginning of a case, if he or she loses
their case they may have to pay court costs. If the plaintiff or defendant
can’t afford to pay the full cost, they can file a motion for a payment plan.

In criminal circuit court cases, a defendant whois found guilty is responsible
for court costs, even if a defendant qualified for a public defender or
appointed counsel. In general sessions courts judges can suspend court
costs and taxes for indigent criminal defendants who were found guilty.*
As in civil cases, if convicted defendants cannot pay their full costs at one
time, they can request to pay them in installments through payment plans.®

Because of judges’ discretion, there is variation in who is declared indigent
across the state. Ininterviews and survey responses, stakeholders and court
clerks agreed that indigency is a critical issue to address. In fact, it was an
issue discussed in a working group created by former Commissioner Bill
Gibbons of the Tennessee Department of Safety and Homeland Security to
investigate methods to improve collection of fees and fines in criminal cases

% Although Rule 29 doesn’t govern municipal courts, MTAS encourages municipal judges
to follow the indigency guidelines. Email from Abner Oglesby, Municipal Court Specialist,
University of Tennessee, Municipal Technical Advisory Service, October 11, 2016.

% Tennessee Code Annotated, Sections 8-21-401 and 20-12-127.

61 The US Supreme Court has held “a State must afford to all individuals a meaningful opportunity
to be heard” in its courts in cases of divorce in Boddie v Connecticut 401 US 371 (1971) and in cases
of termination of parental rights in M.L.B. v. S.L.J. 519 US 102 (1996) and Little v Streater 452 US
1 (1981).

62 45 Code of Federal Regulations Part 1611.

8 Tennessee Code Annotated, Section 20-12-119.

# Tennessee Code Annotated, Section 40-25-123. Subsection (c) gives Knox County general
sessions and criminal judges the authority to waive costs and taxes.

% Tennessee Code Annotated, Section 26-2-216.
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and make recommendations to the Governor. Improving collections is
one step identified in the Governor’s 2016 Public Safety Subcabinet Action
Plan, and former Commissioner Gibbons was chair of the subcabinet.®
One idea the working group proposed was that before being declared
indigent, in every court, each defendant should be required to sign an
affidavit and take an oath of indigency, which is not required currently at
the general sessions court level.*”

Seven states provide specific guidelines in their laws to help courts
determine if a person is indigent, although they are somewhat similar to
Tennessee’s guidelines in Rule 29. In five states, Arizona,*® California,®
Connecticut,” Illinois,” and Massachusetts,”” a person is indigent if they

receive public assistance or his or her income is within 125% (California, Seven states provide
Connecticut, Illinois, and Massachusetts) or 150% (Arizona) of the federal specific guidelines in
poverty level. Arizona allows a court to declare a person indigent if their laws to help courts

they have extraordinary expenses. California, Connecticut, Illinois, and
Massachusetts all allow a court to declare a person indigent if paying court
costs would create substantial hardship for the person. A person can be
defined as indigent in Minnesota”™ if represented by legal aid and income
is within 125% of poverty guidelines, or is otherwise unable to pay, and Tennessee’s guidelines in
in North Carolina™ if the person is represented by legal aid, on public Supreme Court Rule 29.

assistance, or otherwise not able to pay.

determine if a person is
indigent, although they
are somewhat similar to

Clerks use several methods to collect costs in civil and criminal cases

After a person has been in default on court debt for six months in a case,
court clerks can institute proceedings to collect.”” Because clerks collect
most civil costs at the beginning of the case, they don’t usually need to
collect civil court debt. Most collection efforts are for criminal costs. Of
the court clerks who responded to the Commission survey, some reported
no collection efforts while others reported doing everything possible.
As law allows in both civil and criminal cases, court clerks reported
sending notices and reminder letters to debtors, and using payment plans,
garnishments, liens, and executions to collect debts, and judges hold show

% Tennessee State Government 2016.

¢ Email from former Commissioner Bill Gibbons, Tennessee Department of Safety and Homeland
Security, July 29, 2016.

% Arizona Revised Statutes Section 12-302.

% California Government Code 68632.

70 Connecticut General Statutes Section 52-259b.

71 Tllinois 735 ILCS 5/5-105.

72 Massachusetts General Laws 261 Section 27A-G.

7* Minnesota Session Laws Section 563.01.

7 North Carolina General Statutes Section 1-110.

75 Tennessee Code Annotated, Sections, 20-12-144 and 40-24-105, and Rule 69 of the Tennessee
Rules of Civil Procedure.

WWW.TN.GOV/TACIR


WWW.TN.GOV/TACIR

Tennessee’s Court Fees and Taxes: Funding the Courts Fairly

cause hearings, all with mixed success.” Many court clerks’ offices across
the state don’t have their own staff dedicated to collecting court debt, but
those that do said they are able to collect more. Sixty-three percent of
survey respondents said only their staff collect, 19% use their staff and
also use private collection agencies, while 4% only use private collection
agencies. One respondent (1%) said the district attorney administers the
collection program in the county, and the other 13% either said they don’t
use staff or a collections agency or didn’t specify. When a private company
collects, it can charge the defendant up to 40% of the total amount owed,
and the additional fee is paid to the company before taxes, fees, or fines are
paid.”

The AOC“estimates over
75% of persons charged

with a criminal offense Judges, clerks, AOC staff, and other stakeholders agree that costs are harder
in Tennessee trial courts to collect in criminal cases than in civil ones. The AOC “estimates over 75%
of persons charged with a criminal offense in Tennessee trial courts are
determined to be indigent,” and many of these defendants have a hard
time finding employment while on probation or after being released from
jail.”® Convicted criminals who are incarcerated are often less educated

Criminal court clerks can use collection' methods that civil court clerks can’t

are determined to be
indigent,”and many of
these defendants have

a hard time finding than the general population, have less work experience and income, and

employment while on many have serious medical, mental health, and substance abuse problems.”

probation or after being These challenges make it difficult for someone convicted of a crime to pay
released from jail. their court costs.

Criminal court clerks have additional collection tools they can use. In
criminal cases, in addition to court clerks, district attorneys can collect court
debts.** Other tools available to help clerks collect include the threats of
incarceration and driver’s license revocation, assistance from community
supervision, and community service.

Convicted defendants can be jailed for willful nonpayment of fines

In criminal cases, Tennessee law forbids imprisonment for not paying
costs or taxes, but does allow it for not paying fines if a person willfully
refuses to pay and is not determined to be indigent.*® The US Supreme
Court held in the case Bearden v Georgia that a defendant could be jailed

76 Garnishment is collection of a debtor’s wages, earnings, or property to pay a debt. A lien is a
claim on property, usually real estate, for the payment of a debt. Execution is the legal process of
enforcing a money judgment, usually by seizing and selling property of the debtor. A show cause
hearing or order requires a party to appear before a court and explain to the court why a certain
action shouldn’t be taken against them. Black’s Law Dictionary.

77 Tennessee Code Annotated, Section 40-24-105.

7 Memorandum by Sykes 2012.

7 Solomon et al. 2004.

8 Sullivan County is the only county that reported using this option regularly.

81 Tennessee Code Annotated, Section 40-24-105(a).
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for nonpayment of court costs only if he or she willfully refuses to pay.*
Although in other states convicted criminals can be sent to jail for not
paying fines, stakeholders say that it is uncommon for people to be jailed
for willful nonpayment of fines in Tennessee. People are sent to jail for
violating conditions of their probation, one of which might be not paying
their fines.

Convicted defendants’ driver’s licenses are revoked for nonpayment of court costs

Public Chapter 504, Acts of 2011, requires revocation of driver’s licenses
for non-payment of litigation taxes, court costs, and fines within one year
of disposition of a criminal case.*® Offenders who are on a payment plan
and are complying by making at least one payment every three months In regards to available
keep their driver’s license. However, court clerks are required by law
to send notice to the Tennessee Department of Safety and Homeland
Security (DOS) to revoke driver’s licenses if people do not comply with
their payment plan and have not paid all owed criminal court costs one
year after the disposition of the case. People who agree to a payment plan

collection methods,
one clerk said “the
main assistance...has
been the suspension

can have their license reinstated by paying an additional $35 fee to the of driver’s licenses if
DOS.# The license is revoked again if the person does not make a payment criminal costs are not
for three consecutive months without good cause. People who cannot paid”

afford to pay can apply for a hardship exemption with a sworn affidavit.
License revocations for not paying court costs do not affect licenses that
are revoked for other reasons under another law.

Court clerks in Tennessee commonly use the driver’s license revocation
law to help them collect court fees, taxes, or fines. In its 2009 handbook
Current Practices in Collecting Fines and Fees in State Courts: A Handbook of
Collection Issues and Solutions, the NCSC says that “in some jurisdictions, the
threat of a driver’s license suspension is an effective way to encourage fine
payment; in other jurisdictions, the threat and even the suspension does
little to affect fine payments.” In interviews and survey responses, some
Tennessee clerks said the law is a powerful tool, and even just the threat
of losing their license motivates people to pay. In regards to available
collection methods, one clerk said “the main assistance...has been the
suspension of driver’s licenses if criminal costs are not paid.” Although
neither the AOC nor the DOS tracks data on how much is collected, clerks,
AOC, and DOS staff say collections have increased because of revocations.
For example, the Montgomery County circuit court clerk’s office has sent
license revocation notices to DOS since the law passed, but an upgrade toits
computer system in 2015 allowed the office to more easily track and report
delinquent cases. After months of verifying data, over 14,000 notices were

2 130 U.S. 660 (1983).
% Tennessee Code Annotated, Section 40-24-105(b).
8 Tennessee Code Annotated, Section 55-12-129(d).
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sent to people who were delinquent on payment of general sessions court
costs dating back to 2012. Collections have increased by about $75,000
per month since sending the notices.*® Statewide, since the law went into
effect, 191,089 people have had their driver’s licenses revoked.* Often a
person’s license will be revoked more than once.

Although there is a lot of support for the law, even those who support
it acknowledge that when people’s licenses are revoked they might have
a harder time getting to their job to earn money to pay off court costs,
potentially leading them into a negative cycle of debt. Some studies
have suggested ending license suspension for non-driving offenses® or
expanding the practice of restricted use licenses.*® For example, one 2016
In 2015, Governor study concluded that

Haslam'’s Task Force
on Sentencing and
Recidivism recommended

While non-driving related suspensions may give states
the teeth to enforce child support or punish crimes, the
collateral effects can be devastating for persons of low

to“increase the income. There is no question that criminal or socially-
employability of those aberrant behavior requires appropriate sanctions to deter
with criminal convictions recidivism; however, broadly restricting driver’s licenses
by taking steps to help for offenses unrelated to a person’s ability to drive safely

may often be more harmful than beneficial, not only to
the individual but to the state as well. . . . According to
a 2003 report from the National Cooperative Highway
Research Program, an estimated 75% of motorists with
suspended or revoked driver’s licenses simply continue
driving.®

them keep or obtain
driver’s licenses.”

In 2015, Governor Haslam’s Task Force on Sentencing and Recidivism
recommended to “increase the employability of those with criminal
convictions by taking steps to help them keep or obtain driver’s licenses.”
In its report Recommendations for Criminal Justice Reform in Tennessee, the
task force wrote that

Suspending driver’s licenses for non-vehicle offenses,
when driving is a necessity for most Tennesseans to
care for children and keep a job, only pushes people
further outside the law, encourages disrespect for the

% Phone interview with Patty Arms, Deputy Chief Circuit Court Clerk, Montgomery County,

December 19, 2016. See also http://www.theleafchronicle.com/story/news/2016/05/03/thousands-
get-licences-revoked-montgomery-county/83876730/.

8% Email from Kyle Turner, Legislative Liaison, Tennessee Department of Safety and Homeland
Security, August 24, 2016.

8 Gustitus, Simmons, and Waller 2008 and Schwier and James 2016.

8 Carnegie 2007.

% Schwier and James 2016.
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law, and exacerbates the depth of their involvement
with the criminal justice system. In some cases, such as
DUI, restricted licenses are already available to allow
people to work, and such restricted licenses are more
appropriate here as well. Allowing probation and
parole officers or recovery (drug) court teams to play

a role in helping restore driving privileges or obtain

a restricted license as an incentive for compliance is
another option.

Steps were taken to help the convicted keep their licenses with the passage
of Public Chapter 748, Acts of 2016. This act enables a person whose
license has been suspended to get a driver’s license if they comply with a Public Chapter 748,

payment plan for court costs.”” A person whose license is suspended for Acts of 2016, enables a
a driving offense conviction and who fails to pay a fine or cost is eligible
to apply for a restricted license. The judge shall order the issuance of a
restricted license allowing a person to go to and from work, unless the
license was suspended pursuant to Tennessee Code Annotated, Section 55-

person whose license
has been suspended
to get a driver’s license

10-615. The law applies statewide. Because of continued concerns about if they comply with a
the 2011 driver’s license revocation law, a lawsuit, Thomas et al. v. Haslam payment plan for court
et al., was filed in US District Court in January 2017. Plaintiffs argue that costs.

the law violates the due process and equal protection clauses of the US

Constitution.

Community supervision can help with collections

Community supervision, commonly known as probation, also often plays
a role in criminal court costs collections and can be used as leverage to
collect from criminal offenders. Payment agreements for court costs
are often a condition of probation, and in survey responses, clerks said
it helps when probation officers assist with collections. However, both
the state and private probation companies charge supervision fees that
add to the total cost the offender already owes. The basic state probation
supervision fee is $45 per month, which includes $15 for supervision and
$30 for the Criminal Injury Compensation fund. Other fees are charged
as well, depending on the sentence, such as drug screening, DNA testing,
sex offender registry, or an interstate transfer of supervision fee. The
Tennessee Department of Correction (TDOC) can waive probation fees,
which are paid through its JPay automated payment system,’ but can’t
waive court costs.”” Before JPay was implemented in 2013, probation
officers were much more involved with collections than they are now;

% Tennessee Code Annotated, Section 55-50-303.

1 JPay is a service that allows people to pay online or at kiosks with a debit or credit card. See
http://www.jpay.com/.

%2 Courts costs can be waived in general sessions courts.
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officers often collected the payments. Current TDOC policy allows officers
to encourage and remind probationers to pay court costs, but officers no
longer collect them.”

Community service recently became an alternative to payment of court costs

Public Chapter 675 and Public Chapter 1087, Acts of 2016, give judges
authority to order offenders to pay criminal courts costs through community

service in counties with programs. Public Chapter 675 authorizes a new
pilot program in Knox County, which will be managed by the Criminal
Court Clerk’s office.”* General sessions or criminal court judges can
either suspend court costs and litigation taxes for indigent defendants or
When community service refer indigent defendants to a community service program in lieu of full
programs are meaningful payment of court costs and litigation taxes. The option is not available for
payment of fines. The criminal court clerk is currently adopting program
guidelines and will have authority to determine if a person qualifies for
the program and to remove a person from the program for not complying.

and well-designed,
the benefits can be

significant. Public Chapter 1087 authorizes counties and cities to establish programs

allowing indigent persons who have been convicted of driving while
their license is suspended or revoked to complete community service in
lieu of paying the fine or costs for the conviction.”” Aside from these two
laws, judges also have discretion to order community service as part of a
judgment or condition of probation in criminal cases.

The Brennan Center for Justice at New York University School of Law
looked at the success of community service in lieu of payment programs in
a 2010 study of 15 states.” It found that in some states, community service
options are available but rarely used, while in others community service is
only offered for certain categories of financial obligations, which can leave
individuals still liable for significant dollar amounts. Additionally, the
design of community service programs is important. For example, criminal
defenders in Illinois observed that when community service is imposed on
individuals who are otherwise employed, it can be difficult for them to
complete the necessary hours. But when community service programs are
meaningful and well-designed, the benefits can be significant.

% Interview with Lisa Helton, Field Services Administrator, Tennessee Department of Correction,
July 5, 2016.

% Tennessee Code Annotated, Section 40-25-123.

% Tennessee Code Annotated, Section 55-50-507.

% Bannon, Diller, and Nagrecha 2010. The 15 states included Alabama, Arizona, California,
Florida, Georgia, Illinois, Louisiana, Michigan, Missouri, New York, North Carolina, Ohio,
Pennsylvania, Texas, and Virginia.
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Reliable statewide collections data is not available

Although two state agencies have recently attempted to gather data about
Tennessee’s court collections, reliable data is not available. In 2008, as
part of the research required by Senate Joint Resolution 1165 to estimate
the revenue derived from criminal fines, the legislative Fiscal Review
Committee conducted a survey of circuit, criminal, and general sessions
court clerks requesting information on criminal case collections for the
years 2003 and 2007. Only 15 clerks responded and in those courts, the
percentage of collected assessments decreased from an average of 62% in
2003 to 47% in 2007. The Committee recommended requiring the AOC to
annually report uncollected criminal case assessments from each county.”
The DOS also surveyed criminal court clerks about collections in 2011, The most reliable

2012, and 2015 but didn’t get information on collection rates.*” collections data from

In its 2016 survey, the Commission asked civil and criminal court clerks a2011-2012 survey

in the state for amounts assessed and receipted in each court.”” Based on conducted by the
responses from 20 clerks, collections average 61% in circuit civil, 24% in AOC shows overall
circuit criminal, 31% in general sessions civil, and 45% in general sessions collection rates of 72%
criminal courts. Several clerks said they were unable to gather the in civil courts and 30% in

requested collections information. criminal courts.

The most reliable collections data comes from the AOC. It gathered data in
a 2011-2012 survey required by Public Chapter 1029, Acts of 2012. The law
required the AOC to “conduct a statewide study of the assessment of all
unpaid court fees, fines, and costs compared to the actual collection of such
fees, fines, and costs,” limiting the study to assessments and collections
made in the 2011-2012 fiscal year. Two AOC staff worked approximately
two months to gather consistent data by accessing individual servers for
each court in the statewide computer system, and the AOC director helped
by making phone calls.'” Clerks who did not use the statewide system
submitted data in whatever manner their systems allowed, and some
clerks were not able to get the data. The AOC received data from 174
clerks, 88% of all court clerks, excluding municipal and appellate courts.
The overall collection rate for those responding was 72% in civil courts
and 30% in criminal courts.’”® See appendix ] for overall collection rates by
court reported by the AOC in 2012.

¥ Memorandum by Chastain 2008.

% Interview with Bill Gibbons, former Commissioner, and Linda Russell, former Special Policy
Assistant, Tennessee Department of Safety and Homeland Security, April 7, 2016.

9 The appellate court clerk was not included in the survey.

100" Interview with Amanda Hughes, Application Support Manager, Court Clerk Liaison, and Ann
Lynn Walker, Information Systems Director, Tennessee Supreme Court, Administrative Office of
the Courts, January 26, 2016.

101 Memorandum by Sykes 2012.
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The 2008 Fiscal Review
Committee and members
of a 2015 working

group on criminal court
collections led by the
Department of Safety
and Homeland Security
both emphasized the
importance of reliable
collections data.

Reliable collections data could make it easier to see the true effect of
enacting new court fees and taxes or increasing existing ones. Fiscal notes
are a way to look at the potential fiscal effects, but sometimes the fiscal note
projection figures can differ from actual revenue collected.'® For example,
Knox County adopted an optional fee for petitions, warrants, and citations

103 In

in criminal and civil cases in general sessions and juvenile courts.
2009, Public Chapter 495 authorized the county legislative body to increase
the fee from $1 to $5, in increments of $1 each year. The original fiscal note
based the revenue projection in the court charging the fee on an estimated
3,561 cases per year, but the courts actually charged the fee on citations
in addition to cases. This resulted in actual revenue collections that were
much larger than the fiscal note projection. Table 7 compares the fiscal note

projection to the revenue actually generated by the court.

Table 7. Collection of Optional Tax in Knox County
General Sessions Criminal Court

Fiscal Note
Difference  Projection

Number of
Cases and

Citations from for Increase
Fiscal Amount with Amount Previous in Local
Year of Tax Payments Collected* Year Revenue
2008-09 'S 1.00 19,815 $ 19,389 $  (1,871) N/A
2009-10  $ 2.00 17,271 21,102 $ 1,713 | $ 1,300
2010-11  $ 3.00 14,826 33,679 S 12,577 §$ 2,700
2011-12.  $  4.00 16,518 52,470 ' $ 18,791 | $ 4,000
201213 $ 5.00 17,888 79,225 S 26,755 S 5,300
201314 $ 5.00 17,492 79,405 S 180 | $ 5,300
2014-15  $  5.00 16,574 76,965 S (2,440) $ 5,300
2015-16 ' $ 5.00 15,547 68,210 $  (8,755) $ 5,300

Total 135,931  $ 430,445

*Amount may not reflect full payment because some accounts could still have
balances due.

Source: Tennessee Code Annotated, Section 16-20-106(f); Tennessee General
Assembly Fiscal Review Committee; and information received in an email from Amy
Deering, Finance Director, Knox County Criminal Court, August 29, 2016.

Members of the working group on criminal court collections led by
former Commissioner Gibbons identified reliable collections data as an
important priority. AOC staff, who participated in the working group,
said they would be willing to consider options for gathering data that
clerks would use to submit required annual reports. The Fiscal Review
Committee also emphasized the importance of reliable collections data in
its 2008 memorandum. The staff recommended that the AOC be required
to send an annual report of uncollected criminal case assessments from

102 There are no reliable collections data available statewide for individual fees or taxes, so it is
difficult to compare fiscal note projections to actual collections statewide.
105 Tennessee Code Annotated, Section 16-20-106(f).
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each county to the Fiscal Review Committee, saying the report would
“provide public accountability, encourage an increase in collection rates,
and provide guidance for legislators when deciding which types of fines
or fees to increase.”

A few other stateshave studied or already require collections data reporting.
In a 2014 report, The Collection of Court Costs and Fines in Louisiana Judicial
Districts, Louisiana’s legislative auditor suggested that the legislature
may want to require judicial districts to track and report collection data
to the state,'™ and in 2015 a task force in Ohio recommended that local
courts annually report financial data to the Supreme Court that will be
published.’® California,'® Florida,'” Michigan,'® Texas,'” and Virginia'*’

currently require local courts to report collections data to the state. A few other states have
studied or already

In Tennessee, the State Court Clerks Association provides training on require collections data

collections reporting.

The AOC is required by law to provide education and training for all
court clerks and collaborates with the State Court Clerks Conference and
Municipal Technical Advisory Service (MTAS) to conduct annual sessions,
although the law does not specify that collections training is required.'"
Chancery, circuit, probate, criminal, juvenile, and general sessions court
clerks have an “official duty” to attend the conferences, “unless otherwise
officially engaged, or for good and sufficient reasons,” and municipal
clerks must attend at least three hours of training annually. AOC and the
Tennessee State Court Clerks Association say that training on collections
has been provided to clerks.!** However, according to the 2012 AOC
collections survey results the collection rate was 72% in civil courts and
only 30% in criminal courts.

The need for collections training for court clerks and other court staff
has been recognized in a few reports. In its 2009 handbook, the NCSC
described best practices of successful collections programs, such as setting
collection goals, communicating with defendants, establishing follow-up
procedures, considering forming a specialized collection unit, considering

104 Purpera, Edmondson, and Pendas 2014.

105 Task Force on Funding of Ohio’s Courts 2015.

106 California Penal Code Section 1463.010.

107 Florida Statutes Section 28.246.

108 Michigan Administrative Order 2010-1.

1% Texas Administrative Code Title 1 Part 8 Chapter 175 Rule 175.4.

10 Virginia Code Annotated Section 19.2-349.

" Tennessee Code Annotated, Sections 16-18-304, 16-18-309, and 18-1-501 et seq.

12 Interview with Amanda Hughes, Application Support Manager, Court Clerk Liaison, and
Ann Lynn Walker, Information Systems Director, Tennessee Supreme Court, Administrative
Office of the Courts, January 26, 2016, and email from Marty Cook, President, State Court Clerks
Association of Tennessee, October 21, 2016.
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the collection costs, and cooperating with other agencies and jurisdictions.?

They also noted that education and training must be provided to court staff
once courts and justice department leaders decide to aggressively pursue
collections. In addition, in the 2014 report The Collection of Court Costs and
Fines in Louisiana Judicial Districts, it was recommended that education
and guidance be provided to the judicial districts in the collection of court
costs.!*

A few states, California,'> Michigan,''® and Texas,'” have state departments
that assist courts in the collection process. In addition to providing
guidance and technical assistance to the judicial districts, they also provide

collections training to court staff.
In its 2009 handbook,
the NCSC noted that
education and training
must be provided to
court staff once courts
and justice department
leaders decide to
aggressively pursue
collections.

113 Matthias and Klaversma 2009.

4 Purpera, Edmondson, and Pendas 2014.

11® http://www.courts.ca.gov/partners/447.htm.

6 http://courts.mi.gov/administration/admin/op/tcc/pages/default.aspx.
17 http://www.txcourts.gov/cip/.
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Appendix A: Commission Survey Forms

Clerks of Court Questionnaire

You may complete the online questionnaire at this link
https://www.surveymonkey.com/r/5G7CWGW or fill out this form and email it to
Jennifer.barrie@tn.gov or mail it to the address below. We appreciate any information
you can provide.

Date:

1. Contact information

Name:

Type of Clerk:

County:

Number of Years in Position:

Email Address:

Phone Number:

2. Please select the courts that you serve. Check all that apply.

_____ Chancery

__ Circuit, Civil

__ Circuit, Criminal

___ General Sessions, Civil

___ General Sessions, Criminal
Criminal
Juvenile

__ Probate

Other—Please specify:

10f8
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3. Which of the following court fees or taxes have been adopted by your county and are
collected in the courts you serve? Please include the dollar amount for each of the court
fees or taxes that you collect.

convicted of misdemeanors in county
jail (amount varies)

Tennessee Code Description of Fee or Tax Yes or No Dollar
Annotated Amount
8-26-105 Jailers' fee for housing prisoners

10-7-408(b)(2)(C)

Archives and record management fee
for initiating case (up to $5 per public
record)

16-15-5006

Local litigation tax for general
sessions judge salary (up to $6 or
more if necessary)

16-20-106(d)

Litigation tax for local victim-
offender mediation center (additional
$1 per case)

16-20-106(Q)

Litigation tax for local victim-
offender mediation center (additional
$1 for a total of $2 per case)

40-14-210 Fee for indigent representation
($12.50 public defender fee)

40-24-109 Fee for victim assistance programs
($45 per criminal case)

55-10-207 Fee forelectronic traffic citation (s5

per conviction)

67-4-601(b)(2)

Local litigation tax for jail
construction or renovation or to retire
debt for courthouse renovation or
construction (up to $10 per case)

67-4-601(b)(5)

Local litigation tax (up to $25 per
case)

67-4-601(b)(6)

Local litigation tax for courthouse
security, jail construction, courthouse
debt, or law enforcement
recordkeeping (up to $25 per case)

20f8
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4. Does your county have any private acts that set court fees or taxes?

Yes No Not Sure

If yes, please answer the following questions for each private act fee or tax:

a. What are the amounts of the private act fees or taxes?

b. Are the funds from the private act fees or taxes earmarked for a specific use or do
they go to a general fund? Please specify the earmarked use or fund.

c. Inwhich courts are private act fees or taxes imposed? On what types of filings or
offenses are private act fees or taxes imposed?

30f8

WWW.TN.GOV/TACIR


WWW.TN.GOV/TACIR

Tennessee’s Court Fees and Taxes: Funding the Courts Fairly

5. Please list any private act fees or taxes not included above that are optional or specific to
your county or court and answer the following questions for each one:

a. What are the amounts of the private act fees or taxes?

b. Are the funds from the private act fees or taxes earmarked for a specific use or do
they go to a general fund? Please specify the earmarked use or fund.

c. Inwhich courts are private act fees or taxes imposed? On what types of filings or
offenses are private act fees or taxes imposed?

4 of 8
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6. We would like to know about the funding of your office.
a. Ifyour office is a fee office, what portion of your overall budget was funded by fines,
fees, and taxes in Fiscal Year 2014-15? Please include a percentage if possible.

b. If your office is a general fund budget office, how much were you over or under your
approved budget in Fiscal Year 2014-15?

7. We would like to know about your collection efforts in the courts you serve. In the past
five years,

a. How successful have your collection efforts been? If possible, please provide the
percentage of the total amount assessed that went into default, and of the amount
in default, how much you were able to collect.

b. How often and how successfully do you collect fees and taxes using review hearings,
executions, garnishments, judgment liens, or other collection methods?

5of 8
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¢. Doyou collect payments in-house, use a private collection company, or both? If

both, how do you determine which to use and does it differ by court?

d. If possible, please estimate how much collection efforts have cost, whether in-

house or with a private company, in the past four years. Please answer in the chart

below.

Fiscal Year
2011-12

Fiscal Year
2012-13

Fiscal Year
2013-14

Fiscal Year
2014-15

Circuit

General
Sessions

Juvenile

Chancery

Other
(specify):

Please share any thoughts or comments you have about collection costs.

60f8
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8. Please include the total amounts assessed and receipted for each court that you serve for

fiscal years 2012-13, 2013-14, and 2014-15 in each of the three charts below.

Fiscal Year 2012-13

Civil Assessed
(Total Dollars)

Civil Receipted
(Total Dollars)

Criminal Assessed
(Total Dollars)

Criminal Receipted
(Total Dollars)

Circuit

General
Sessions

Juvenile

Chancery

Other
(specify):

Fiscal Year 2013-14

Civil Assessed
(Total Dollars)

Civil Receipted
(Total Dollars)

Criminal Assessed
(Total Dollars)

Criminal Receipted
(Total Dollars)

Circuit

General
Sessions

Juvenile

Chancery

Other
(specify):

WWW.TN.GOV/TACIR
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Fiscal Year 2014-15

Civil Assessed
(Total Dollars)

Civil Receipted
(Total Dollars)

Criminal Assessed
(Total Dollars)

Criminal Receipted
(Total Dollars)

Circuit

General
Sessions

Juvenile

Chancery

Other
(specify):

9. Please share any other thoughts or comments about court fees, taxes, and fines.

Thank you for completing this questionnaire. Please respond by May 20, 2016. You may
print and complete the attached copy, scan it, and return it by email to jennifer.barrie@tn.gov,
or return it by fax to 615-532-2443 or mail to

Attn: Jennifer Barrie, Senior Research Associate
Tennessee Advisory Commission on Intergovernmental Relations
226 Capitol Blvd., Suite 508
Nashville, TN 37243-0760

8of8
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Municipal Clerks of Court Questionnaire

You may complete the online questionnaire at this link
https://www.surveymonkey.com/r/TYGRQ2H or fill out this form and email it to
Jennifer.barrie@tn.gov or mail it to the address below. We appreciate any information
you can provide.

Date:

1. Contactinformation

Name:

Type of Clerk:

City:

County:

Number of Years in Position:

Email Address:

Phone Number:

2. Please select the courts that you serve. Check all that apply.

Municipal
Juvenile

___ Other—Please specify:

10f8
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3. Which of the following court fees or taxes have been adopted by your local government
and are collected in the courts you serve? Please include the dollar amount for each of the
court fees or taxes that you collect.

(up to $5 per record)

Tennessee Code Description of Fee or Tax Yes or No Dollar
Annotated Amount
6-54-136(b) Archives and record management fee

16-18-304(a)

Fee for judges’ and clerks’ training
(mandatory fee but amount set by
legislative body)

16-20-106(C)

Litigation tax for local victim-
offender mediation center (additional
$1 per case)

40-24-109 Fee for victim assistance programs
($45 per criminal case)
55-10-207 Fee for electronic traffic citation (s$5

per conviction)

20f8
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4. Does your city have any municipal laws or ordinances that set court fees or taxes?

Yes No Not Sure

If yes, please answer the following questions for each fee or tax set by municipal law or
ordinance:

a. What are the amounts of the fees or taxes set by municipal law or ordinance?

b. Are the funds from these fees or taxes earmarked for a specific use or do they go to
a general fund? Please specify the earmarked use or fund.

c. Inwhich courts are these fees or taxes imposed? On what types of filings or
offenses are these fees or taxes imposed?

30f8
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5. Please list any fees or taxes set by municipal law or ordinance that are not included above
that are optional or specific to your city or court and answer the following questions for
each one:

a. What are the amounts of the fees or taxes set by municipal law or ordinance?

b. Are the funds from these fees or taxes earmarked for a specific use or do they go to
a general fund? Please specify the earmarked use or fund.

c. Inwhich courtsare these fees or taxes imposed? On what types of filings or
offenses are these fees or taxes imposed?

40f8
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6. We would like to know about the funding of your office.
a. What portion of your overall budget was funded by fines, fees, and taxes in Fiscal
Year 2014-15? Please include a percentage if possible.

b. How often has your local government had to provide additional funding for the
operation of your office over and above the fees collected?

7. We would like to know about your collection efforts in the courts you serve. In the past
five years,

a. How successful have your collection efforts been? If possible, please provide the
percentage of the total amount assessed that went into default, and of the amount
in default, how much you were able to collect.

5of 8
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b. How often and how successfully do you collect fees and taxes using review hearings,
executions, garnishments, judgment liens, or other collection methods?

c. Do you collect payments in-house, use a private collection company, or both? If
both, how do you determine which to use and does it differ by court?

d. If possible, please estimate how much collection efforts have cost, whether in-
house or with a private company,in the past four years. Please answer in the chart

below.
Fiscal Year Fiscal Year Fiscal Year Fiscal Year
2011-12 2012-13 2013-14 2014-15
Municipal
Juvenile
Other (specify):

Please share any thoughts or comments you have about collection costs.
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8. Please include the total amounts assessed and receipted for each court that you serve for

fiscal years 2012-13, 2013-14, and 2014-15 in each of the three charts below.

Fiscal Year 2012-13

Civil Assessed Civil Receipted | Criminal Assessed Criminal
(Total Dollars) (Total Dollars) (Total Dollars) Receipted
(Total Dollars)
Municipal
Juvenile
Other (specify):
Fiscal Year 2013-14
Civil Assessed Civil Receipted | Criminal Assessed Criminal
(Total Dollars) (Total Dollars) (Total Dollars) Receipted
(Total Dollars)
Municipal
Juvenile
Other (specify):

WWW.TN.GOV/TACIR
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Fiscal Year 2014-15

Civil Assessed Civil Receipted | Criminal Assessed Criminal
(Total Dollars) (Total Dollars) (Total Dollars) Receipted
(Total Dollars)
Municipal
Juvenile
Other (specify):

9. Please share any other thoughts or comments about court fees, taxes, and fines.

Thank you for completing this questionnaire. Please respond by May 20, 2016. You may
print and complete the attached copy, scan it, and return it by email to jennifer.barrie@tn.gov,
or return it by fax to 615-532-2443 or mail to

Attn: Jennifer Barrie, Senior Research Associate
Tennessee Advisory Commission on Intergovernmental Relations
226 Capitol Blvd., Suite 508
Nashville, TN 37243-0760
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Appendix B: Senator Jon Lundberg’s Letter

[ON LUNDBBERG
AT RTRES

coswer - o of  Represewtatives
Stute of Tennesser

Sl VL

EUTLIV AN COUNTY

LHSTRICT AR
DI ALINE R
BRISEON, 1N 356
AT

LECGISLYTIVE OFTICL:
CSLANV T 1,
RERTEN NEE TR vRE
{615, FI-7623
AN 015} 2531272

April 13,2013

Lynnisse Roehrich-Patrick
Executive Director, TACIR
226 Capitol Blvd., Suite 508
Nashvilie, TN 37243

Drirecter Roehrich-Patrick,

VI LS P GO T
CILOATRM e

VLU
SUBCORINNTLTE

NS HARET g TSRS
LRIV

COALENIZAR & RUTTE
(R RN IN N B

(AL L LA PPRLE SURHYRY TN Y B S

EELET ORI TR 00N
VT NS A

In recent years, the House Civil Justice Cominittee, of which [ Chair. has been asked Lo consider a
number of bills that increase a wide range of court fees, [, along with several members of our commiitee,
are voncerned abouwr this recurring practice of fee increases and the possible negative effects that may
occur due to the passage of thistype of legislation.

In an effort to better umderstand this issue, | would like your help in gathering information for the
cominittes members, IFpossible, 1 request that TACIR submit a report to the House Civil Justice
Committee that includes information from the last ten vears regarding all 95 counties and changes 1o court
fees, In particular, it should include all bills that were passed by the legislature to increase any kind of
court fec and address these questions: What arc the fees? What are these fees used lor? s there
information available that shows these fees are being used for that purpose? Does TACIR have any
policy recommendations they would like to make to the comimittee regarding this practice?

I would ask that this information be submitted w0 the commitiee prior to nex( year™s session. Rep. Martn
Daniel is one of cur commitiee members who has expressed deep concern over this issuc so [ have asked
that he take the lead on this; please send any correspondence regarding this request directy 1o him.

With Regards,

Jon Landherg
Stale Representative, District |
Chair, House Civil Justice Commitiee
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Issions

Tennessee Court Clerk Commi
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Tennessee Court Fees

Appendix E
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Appendix I: Illinois Statutory Task Force Checklist

Recommended Checklist for Review of New Assessment Legislation

* Ensure that the new assessment’s location in statute is consistent.
» Prior to reform, fees were distributed throughout multiple acts of ILCS. Going forward, they
should be located in a single Act.
* Ensure that all modification to assessments advanced in a legislative session have consistent effective
dates.
» Clerks have experienced difficulty implementing multiple new fees at different points in a
year. Any legislation enacted in a session should have the same effective date.
* Ensure that the new statute clearly describes assessment distribution.
» Statute should clearly lay out the entities and funds that are to receive the assessment and how
it is to be collected.
* Ensure that the new statute clearly states the nature of offenses (in criminal schedules) or filings or
other activities (in civil cases) applicable to an assessment.

e State clearly whether the new assessment impacts the total value of a schedule or whether it modifies
distribution of the existing amount.

Statutory Court Fee Task Force. 2016. Illinois Court Assessments: Findings and Recommendations for Addressing Barriers to Access to Justice
and Additional Issues Associated with Fees and Other Court Costs in Civil, Criminal, and Traffic Proceedings.

WWW.TN.GOV/TACIR


WWW.TN.GOV/TACIR




Tennessee’s Court Fees and Taxes: Funding the Courts Fairly

Collection Rates Reported by the Tennessee

Appendix J

Administrative Office of the Courts in 2012
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