


procedural and substantive violations of the IDEA. This determination is based upon the following

Findings of TFact and Conclusions of Law.

FINDINGS OF FACT

1. J.M. is the daughter of Mrs. M. She has been attending Wilson County Schools

since pre-K at._
2. Midway through J.M.’s Kindergarten year, her teacher, -otiﬁed
Mrs. M. that J.M. was having problems focusing in class and was unable to complete her
assignments. _cxpressed her concern that J.M. was in trouble of failing kindergarten.
3. Mrs. M. subsequently relayed these concems to J.M.’s pediatrician, Dr.-

- Dr.-providcd Mrs. M. with a questionnaire for both herself and _to
complete. Ultimately, Dr. - diagnosed J.M. (on _ with -

4, Mrs. M. told -OI"J.M.’S diagnosis. After J.M. got use to the medication,

she seemed to sustain attention better in class, her school work was completed more efficiently

and she passed kindergarten that year.

5. J.M.’s first grade teacher was- J.M. continued to have issues with her
focus, staying on task, and being able to complete her work. -met with Mrs. M. to
discuss some of J.M.’s focus and attention problems in clz-lss._providcd needed
assistance to J.M. such as seating her closer to her and doing check-ins on her schoolwork to ensure

that she was undcrstanding the material.
6. _mcmioncd to Mrs. M. that .M. could benefit from a 504 plan since it

would give J.M. morc accommodations in the classroom. ln_ Mrs. M. providcd-
-Vilh a letter from I)r.-documcnting J.M.’s ADHD diagnosis.






10. Mrs. M. described J.M.’s grades as good in the second grade and that where a

couple of times she made the AD Honor Roll. -bclicvcs J.M. didn’t have any more redos

than other students.

11. The 504 plan for J.M. was in effect at the beginning of J.M.’s third grade year.

J.M.’s third grade teacher was [ _all()wcd JM. to redo any

assignment where she scored 75 or less. However, she could not earn more than a 75 on a redo.

Even with the ability to redo assignments, J.M. still failed to earn a passing grade on some

assignments. However,_would never record less than a 60 in her grade book
regardless of the actual grade J.M. earned. _ noted that a 504 plan doesn’t

guarantee passing grades; J.M. still had to earn the right to pass from third grade to fourth grade

and she did.

12.  According to Mrs. M, J.M.’s anxicty increased during third grade and she began

scratching her arms and became withdrawn._ explained in an email to Mrs. M.

that she believed J.M. was scratching her arm to gain atiention.

13. In _ Mrs. M. made a formal written request to have a full

evaluation done by the school psychologist to determine if in addition to - JM.hada -
_Shorlly thereafter, Mrs. M. met with- school psychologist, to discuss
the requested cvaluation.-adviscd Mrs. M. that J.M. didn’t need an evaluation because

her scores on her tests were above average and her STAR 360 test was above benchmark.

14. Mrs. M. subsequently sent an email Io- Special Education Director
for WCS, asking for assistance in having J.M. evulualcd.-e\faluatcd J.M. In -()t"



15. -administcrcd the Reynolds Intellectual Assessment Scales (RIAS) but
did not administer the component that assesses processing speed. The results of the RIAS indicated
that J.M. had a full scale 1Q of-which falls in the above average mnge.-report stated
that “behavior rating scales suggest that J.M.'s ADHD affects her attention, organization, task
completion and school performance. This report is submitted to the IEP team for consideration of
eligibility in the area of Other Health Impairment based on this examiner's professional judgment.”

-evaluation concluded that J.M. did not have a specific learning disability.

16.  The IEP eligibility meeting was held on_ The TEP team unanimously
determined that J.M. was eligible for special education under the category of Other Health
Impairment. Mrs. M. declined services with the handwritten statement “] am disagreeing today
with services due to lack of complete data to make an informed decision. I am requesting an IEE
to collect more data before a decision can be made.” Mrs. M. testified that in the eligibility meeting
there was no discussion about an IEP and simply a suggestion about an incentive plan for J.M. to

reward her for doing well. She felt that a behavioral incentive plan would not help and that J.M.

needed academic help.

17.  The Prior Written Notice (PWN) for the-meeting stated that the “we
discussed eligibility requirements and discussed [j’s] school performance. Parents requested an

IEE to have more information before making any educational decisions.....”

18. J.M. was evaluated by _over the summer. Based on the
testing, the _cvalualor determined that J.M. had a full scale 1Q ol‘- The evaluator

also determined that J.M. had a processing speed index or.zmd a verbal comprehension index

of ) difference that is “uncommon in the normative sample for her.” The evaluator also found
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that “overall, J.M. seems to struggle with the speed with which she completes cognitive tasks.”

'I‘he-valuation determined that J.M. met the criteria for a diagnosis of] - and

made recommends to help J.M. in the classroom. Some of the recommendations were similar to

what was already being included under her 504 plan.

19.  The IEP team met to review the evaluation in _ Afler reviewing the
report, the school personnel determined that J.M. was no longer eligible for special education. No
other reports or assessmenis were reviewed at the meeting. Mrs. M. was told that thc-
- recommendations could be implemented into the 504 plan. Mrs. M.
disagreed with the finding that J.M. was not eligible for special education services. WCS did not

issue a PWN that documented their determination that J.M. was not eligible for special education

services.

20. _is a Special Education teacher at-Elcmcntary. She was

not present for the IEP meeting in_bul did participate in the IEP team meeting

think that J.M. needed accommodations which could be provided through a 504 Plan.

21.  Mrs. M. feels some of the 504 accommodations worked during the fourth grade but
that J.M. continued to struggle with the same issues from prior years: careless mistakes, focus,

crrors. Mrs. M. signed oft on all of the 504 plans for J.M.

22, _wus JM.’s fourth grade teacher for social studies and English

Language /\rts._lCSliﬂed that writing was one of J.M.’s weaknesses but that ].M. was

always very confident in her clnsswork.-bclicvcs that J.M. was not frequently anxious in



her class and described J.M. as a great student who was eager to learn and excited to be at school

every day.

23. -adhercd to J.M.’s 504 plan and believes that J.M. made progress under
her 504 plan, even exceeding _cxpectmions for J.M., _slatcd that under the
STARs Assessment, the growth expectation for a student in a year is 50 and J.M. was at-

According to- J.M. did not have a higher rate of redos than other students.

24, J.M. and other students would occasionally work in the work area that was set up
between -classroom and _classmom (J.M.’s fourth grade math teacher). .
-tcsliﬁed that she sometimes worked one on one with J.M. and other students in this area and
felt that J.M. as well as all her students benefited from the one on one instruction.-f‘urlhcr

testified that she did not believe J.M. needed one on one instruction as part of any service that she

may require.

25. -lhinks that J.M. struggled more during actual testing of math skills, not
during the actual teaching of the math ski]l.-attcndcd the _lliP meeting
and agreed at the meeting that J.M. did not require specialized instruction based on _

opinion of J.M.’s ability in the classroom to do math. At the time of thc-ll{]’ meeting,

26. On the Star360 testing in both Reading and Math, J.M. did not reach the level she

ended the third grade until the last month of fourth grade on the scaled scores. In terms of grade















4. To prove that a delayed evaluation for a student was a procedural violation of
IDEA’s child find, a petitioner “must show that school officials overlooked clear signs of disability

and were negligent in failing to order testing, or that there was no rational justification for not

deciding to evaluative.” Bd. of Educ. of Fayette County, Ky, v. 1..M., 478 F.3d 307 (6th Cir. 2007).
The law does not require that schools evaluate and identify as disabled every student that is having

academic difficulties. D.K. v. Abington Sch. Dist., 696 F.3d 233 (3d Cir. 2012). The mere fact that

a school district decides not to evaluate a student is not a child find violation. E.g., A.P. v.

Woodstock Bd. of Educ., 572 F. Supp. 2d 221, 225 (D. Conn. 2008), aff’d, 370 Fed. Appx. 202

(2nd Cir. 2010).

5. The Sixth Circuit Court of Appeals has found that a school district did not overlook
clear signs of a disability when a student was moderately successful with interventions over

approximately a two-year period. Bd. of Educ. of Fayette County, Ky. v. [.M., 478 F.3d at 307.

6. Petitioners argue that WCS violated child find by failing to assess J.M. for special
education prior to 2017. WCS instituted accommodations for J.M. during the first grade. Ms. M.
provided WCS ] .M.’liagnosis at the end of the first grade school year. During second
grade, accommodations for J.M. continued and the 504 plan was put into place in_
Although there were times that J.M. struggled, the second grade teacher considered J.M. to have
had a successful year, and Ms. M. noted that her grades were good that year. With the
accommodations in place and the academic progress that J.M. was making, WCS did not violate

the child find provision by failing to do an evaluation prior 10-
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12. The IEP team that met in -agrecd that based on teacher ()bservali(ms,-
-cvaluation and parent input that J.M. met the eligibility criteria for special education under
Other Health Impairment. Ms. M. felt that the services offered at the meeting were of a behavioral

nature and would not assist J. M. academically; she therefore requested additional testing. J. M.

was tested by_ovcr the summer and its report was provided to WCS. Thc-
- report determined that J.M. met the criteria for a diagnosis of-nd generalized

anxiety disorder and, like the Spies report, no specific learning disability in math or reading was
found. There was no proof presented at the hearing suggesting that the _rcpm‘t
invalidated, was in contradiction to, or in any way called into question the findings of thc-

report.

13. The IEP team that met in _dctcrmincd that J.M. was no longer

cligible for special education services. The members of the IEP teams were essentially the same
except for the general education teachers who had changed because of the new school year. The
only explanation offered as to why J.M. was suddenly ineligible was that WCS believed that J.M.’s
needs could continue to be met with a 504 plan. The only new information the IEP team had was
thc_rcport, J.M.’s initial 4th grade Star360 scores (which showed a decrease from
the previous year) and the fourth grade classwork that had been completed prior to the -
meeting (which was not much different from the prior year’s work). There were no new evaluations
done by WCS bctwccn_ Essentially, the information available to evaluate in
_was very similar to what was available in June but, inexplicably, the eligibility decision
in -rcvcrscd the -:]igibility determination. WCS did not issue a PWN following the

_meeting that documented its determination that J.M. was no longer eligiblc for

special education services.
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