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MEETING MINUTES 
Quality in Construction 

June 12, 2013 
 

Preparer’s note:  Items highlighted in yellow indicate possible action items. 
 

I. Outstanding items 
 

A. OSA – Check with UT and TBR on what they are doing as far as evaluating completeness and 
validity of CM/GC information submitted in proposals. 
1. TBR - nobody looks that closely to see if what is described matches costs actually proposed, 

but nobody's preconstruction services proposals ever match up with scope in TBR’s mind.  
Whether there are holes in the General Conditions, etc. we would have to know all the costs 
to validate any inaccuracies and just can’t do that so you have to rely on what they turn in.  
The proposal becomes part of the contract and if 100 vs. 100,000 is in the proposal that is 
what is assessed. 

2. STREAM - evaluates cost proposals and can’t change it as it might change the award. 
 

B. OSA to budget for this contractor registration form to be developed.  
1. OSA budget request effective July 2015. 

 
C. OSA still needs help getting contact information on the advisor list. 

1. Bill Young will address this. 
 

D. OSA needs to ask for a revision of policy in this area, regarding requirement for stating past 
similar projects in evaluation criteria. 
1. Bob stated the requirement for consideration of previous project evaluations has been 

removed from OSA’s recently revised policy on the Designer Selection process. 
2. Dick Tracy – TBR – This is hard to interpret by different evaluators.  The evaluated designer 

or contractor would need a rebuttal process also.  Comments on one previous project may 
be associated with a bad consultant's or bad subcontractor’s performance that is not even 
part of the team being evaluated.  

3. Jim Dixey – STREAM – Agrees.  If we could find a system that is fair, a more objective 
evaluation that would be good. Until then, it is not of value. 

4. Brian Wirth – Flintco – Represents a minority contractor from Memphis.  How does a 
contractor who saved the day or has previous experience with the campus get that 
considered / evaluated on that next project? 

5. Dick Tracy – The issue is not whether someone has worked on my campus.  The bulk of 
submittals have not worked on our campus and that is not critical.  If they did a similar 
project at Vanderbilt that is more relevant to TBR. 

6. Trey Wheeler – Forms can be dangerous.  He agrees they should not be evaluated on future 
projects. 

7. Dick Tracy – If the issues are still unresolved that shouldn't be held against a proposer and 
the current process allows that to happen. 

8. Chris Remke – He recalled being involved in an OSA contractor disqualification process, 
where the committee was referring to a previous project performance evaluation form that 
was submitted to get a later project. That evaluation form said the contractor did a great 
job, at the same time they were being asked to disqualify that contractor for their 
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performance on another project. This caused all sorts of confusion, and the committee 
suggested getting rid of that prior project evaluation form. 

 
E. The State has an opportunity to revise the questions being asked in selection process and 

needs a recommendation from the CM/GC focus group. 
1. CM/GC group set this item aside for the month to focus on OSA request to comment on the 

A201. They will look at this before next month’s meeting. 
 

F. The OSA will post on its website the interim information for the SFM review process. 
1. This has been done. 

 
G. SFM is open to present to the PMs of SPAs upon request. 

1. This offer is standing. 
 

H. Chris has DBIA PowerPoint – will get to OSA for distribution to QIC members and inclusion on 
the OSA website. 
1. It is on the OSA website. 

 
I. OSA’s Angela Scott – to verify with Chris when he will get the D/B comments back so OSA’s 

Ted Hayden can adjust the D/B contact revision calendar if needed. 
1. This comment is no longer applicable. 

 
J. OSA – Send out email with small projects charge. 

1. This will be done at the appropriate time (several months out). 
 

K. BV needs members. 
1. Jay Hosay needs members. Please volunteer. 

 
II. Review of State CM/GC Policy 

 
A. Selection of Subs and Trades 

1. The State has asked OSA to revise the policy accordingly to be more objectively amended so 
OSA wanted QIC’s feedback before doing so. 

2. Ted Hayden reviewed Page 14 of the OSA Policy on Delivery Methods regarding: does 
CM/GC have to accept lowest bid?  Ted’s review found as long as there is a competitive 
procurement process it is acceptable (and it does not have to be as formal a process used to 
select the CM/GC); and if they didn't take lowest subcontractor’s bid then they justify why.   

3. State of Arizona may have provided a policy precedent – they have each proposer submit 
their subcontractor selection process with their CM/GC responses.  

4. In discussions with STREAM, we are considering taking the low bidder or state why they 
weren't qualified. 

5. Dick Tracy - TBR had that experience working with Mr. Fitts and they had protests if GCs 
were not low taking the bid. We don't want to get into CM/GC’s business.  The assumption 
is they always take the low bid but that isn't true.  State doesn’t want to evaluate or 
approve a contractor's process but just acknowledge they have a competitive procurement 
process.  It is the Contractor's decision; State just needs the CM/GC to justify why they 
selected a sub if not on low bid.  The contractor's letters are often not good at supporting 
why either. 
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6. Ted Hayden asked what if they submit their process and it is evaluated? 
7. Don Friedman - Unless they are on the State's black list, you have to take their bid.  Is there 

a way to select a sub without competitive selection?  Do CM/GCs have to publicly open the 
bids? 

8. Ted Hayden - Competitively procured is the goal not competitively bid, up to SPAs.  To 
competitively procure either give Owner the process how you will select the subcontractor 
or justify why each time you don’t take the low bid. 

9. Dick Tracy - We can’t evaluate if one policy is better than another. 
10. Trey Wheeler - Right now this sounds very similar to selecting a designer's consultant. 
11. Ted Hayden - Saying we need a way for a GC to hire one subcontractor over another besides 

low bid. 
12. Dick Tracy – We just want a letter saying they have a process not what that process is.  
13. Ted Hayden - Maybe a form letter they sign then? 
14. Chris Remke – The selection process is very sophisticated, lots is considered and evaluated 

when selecting a sub. 
15. Lisa Namie - No one mentioning voluntary alternates. 
16. Dick Tracy – A GC can't take a voluntary alternate offered by a subcontractor without getting 

Owner's approval. 
17. Clay Hickerson – Are we starting to talk about State selecting subs as CM Agent?   
18. Bob answered no.  
19. Dick Tracy – It is not our job as to how they do or don't do it. 
20. Next steps - Ted Hayden to draft language and route to AGC and ABC for feedback. 

 
B. Preconstruction Services 

1. Ted Hayden - Current policy needs to be made so they are not considered as part of the Cost 
Proposal. 

2. Dick Tracy - Services need to be evaluated.  Submit qualifications for construction and 
qualifications for preconstruction along with fee for construction.   

3. Trey Wheeler per TCA 104106 - Just negotiate preconstruction fee, or do per fee schedule, 
or have it in a separate envelope. 

4. Dick Tracy - Why submit a preconstruction fee if not going to evaluate it? 
5. Peter Heimbach agreed.  If you can’t negotiate with them you move to the next in line.   
6. Dick Tracy - We know about what the preconstruction fee we should be paying is for the 

level of services we want. Leave it up to SPA if they want them to provide for negotiations. 
7. Clay Hickerson - Lynelle said selection of Designer significantly precedes the selection of the 

CM/GC. Ideally, the CM/GC and the Designer should be hired about the same time. 
8. Lynelle Jensen – The State has a problem hiring the CM/GC early if construction funding has 

not been provided. 
9. Dick Tracy - Lots of contractors proposing might not be in business by the time the project is 

funded for construction. 
10. Johnny Stites - Does it make sense to have CM/GC evaluate designer selection vs. designer 

helping select the CM? 
11. Dick Tracy - Designer doesn't help select the CM they just make comments then go on. 
12. Johnny Stites - Chemistry is important.  A team with chemistry can achieve more than the 

best individual players put together who may not work together as well. 
13. Dick Tracy – We know certain Designers and Contractors who are the best but difficult to 

work with, and we just work through it. 
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14. Clay Hickerson – When you look at the DB-One documents you might start by taking the AIA 
small projects document where general conditions is part of contract A107 I believe it is. 

 
III. Break out of CM/GC, D/B  focus groups  

 
A. Review of A201 General Conditions 
B. Collection of members comments/recommendations 
C. Development of comments summary 

 
The two groups met for the rest of the time and left with instructions to submit their summary 
recommendations which have now been attached hereto. 
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June 23, 2013 
 
 
 
Mr. Allan Cox, Chairman 
CIC CM/GC Focus Group 
 
Subject: Discussion on AIA document A201-2007 
 
This memo is going to bounce around somewhat more than you probably intended. Initially it will 

address the variations in the SPA’s modifications to the AIA A201 General Conditions.  

Secondly, I reference the AIA A201 items identified in Alan Robertson’s 6/5/13 memo.  Finally, I 

address the AIA A201 comments by the Design/Bid/Build Focus Group as referenced in a 

6/11/2013 memo by Stan Hardaway. 

 

Allan, please feel free to identify what you believe to be the position of the CM/GC Focus Group 

as opposed to what are my own comments. 

 

• As a first comment with regards to the AIA Document A201 General Conditions, I believe we 

were provided a modified General Conditions with some handwritten comments being 

considered by STREAM for its projects other than design-build.   

 

My first comment would be that I think it would be in the State’s best interest, as well as 

designers and contractors, if the AIA 201 General Conditions, as modified, were consistent 

throughout design/bid/build, best value and CMGC contracting approach.  This would then 

mean that the same modified General Conditions would be used by STREAM, TBR and The 

University of Tennessee on these type projects.  Currently STREAM, TBR and UT use 

modified General Conditions that are similar in most cases but have some very significant 

differences.  If the various SPA’s could agree to a uniform general conditions document, 

then certainly QIC could assist the agencies in formulating the proper language. 

 

• Referencing an e-mail from Alan Robertson dated June 5, 2013 regarding the AIA A201 

General Conditions. 

 

• Article 3.1.0  

OSA is recommending “Pull Planning” for scheduling in lieu of CPM’s.  I think our focus 

group is familiar with the principles of Lean Construction and are supportive of Reverse 
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Phase Scheduling and its use of Pull Planning.  However, in order to be effective, 

Reverse Phase Scheduling must be performed after the major subcontractors are in 

place and the jobsite foremen are engaged in the project.  Certainly in the CM/GC 

approach, the CM/CG will need to develop a critical path schedule (CPM milestone 

schedule) to incorporate into the bid packages prior to bidding and initiating construction.  

The Reverse Phase Scheduling would then be appropriate on major projects and could 

be incorporated beneficially into those projects.  However, OSA needs to be aware that 

on certain smaller projects and on projects contracted by means other than CM/GC, the 

contractors awarded the project may not understand, or be practicing, the principles of 

Lean Construction.   

 

I think our focus group, in summary, took the same position on this that it appears OSA 

is taking with regard to selection of subcontractors in the CM/GC approach.  With regard 

to selection of subcontractors, OSA is going to require a “competitive procurement” and 

the CM/GC needs to define in its RFP response how this will be structured.  With regard 

to Lean Construction principles, this would be another area where OSA may support this 

process and request that in the CM/GC RFP response it define its use with regard to 

scheduling. 

 

• Article 3.12.10 

I think the focus group is generally acceptable to the current language with regard to 

“professional services”.  However, I do see the confusion as pertains to the contractor 

providing “professional services”.  Even though we term our services during the 

preconstruction phase to be “professional services”, that should certainly not be 

confused with the “professional services” provided by the designers in the preparation of 

the construction documents.  We are also thinking that the design-build process is using 

separate contracting documents, and the AIA A201 document is not included in that 

agreement. 

 

• Article 7.3.11 – Overhead and Profit 

The focus group’s general understanding of this language is that for a 

contractor/subcontractor at whatever level self-performing work and providing labor and 

materials, the mark-up on this component is 10% overhead and 5% profit.  Any tier 

above the tier providing the self-performed work only receives a 5% mark-up on the 
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lower tier’s work. For a general contractor or a construction manager, on a change he 

would earn only 5% on the subcontractor’s work, but would earn 10% plus 5% on any 

work he self-performed.   

 

This question does bring up another concern which is with the amount of field general 

conditions and overhead items that must be absorbed within the mark-up.  A 5% mark-

up is not adequate to cover a contractor’s overhead and provide any profit margin.  This 

group would recommend that in subparagraph 7.3.11.2, the 5% profit be changed to 5% 

overhead and 5% profit. 

 

• Comments regarding the 6/11/13 comments from the Design/Bid/Build Focus Group. 

 

• Paragraph 1.5.2 

I am hesitant to endorse this recommended addition to the paragraph because it 

appears to endorse the Designer having no responsibility for the contract documents 

that it has been paid to produce and on which the Contractors rely to construct the 

building. 

 

• Paragraph 2.4.2 

As I understand this paragraph, it pertains to the contractor’s failure to obtain Final 

Completion within the time designated in the Certificate of Substantial Completion.  

There are sometimes reasons when all remaining items cannot be completed within the 

designated time period and there should be a mechanism whereby that time can be 

extended. In such case it does appear appropriate that the owner should give notice 

prior to the owner taking over and completing the work. 

 

• Paragraph 3.1.5 

The design-bid-build focus group is recommending adding an additional paragraph 3.1.5 

to define preconstruction services.  It should be noted that in the CM/GC documents, 

there is an Attachment “A” to the CM/GC Master Contract that defines both the 

preconstruction phase services and the construction phase services for this agreement.  

Attachment A is already appended to the Master contract and should handle the concern 

of the focus group. 
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• Paragraph 3.2.2 – Agree with change. 

 

• Paragraph 3.4.5.3 – Agree with the focus group recommendation.  This is an example 

where each SPA has different requirements in its AIA A201 with regard to 

subcontractor attestations. 

 

• Paragraph 3.6.3 – Agree with the focus group recommendation, however, this should 

apply not only to the Federal Government but also to local municipalities. 

 

• Paragraph 3.8.2.4 – I am okay with the focus group’s recommended change.  However, 

more important than this in looking back at 3.8.3, I am curious as to why the State in 

previous modifications has deleted in the first line “more than or”.  An allowance is an 

allowance and it should be adjusted for costs that are “more than” the allowance, just 

like it should be adjusted for costs that are “less than” the allowance. 

 

• Paragraph 3.10.5 – It appears to me that the recommended change is already 

understood in the current language – do not understand the reason for this 

recommended addition. 

 

• Paragraph 5.2.1 – To me this has always been challenging language with regard to the 

number of days to submit the list of subcontractors and suppliers.  I think it is okay as 

modified, particularly on a design-bid-build contract as long as the contractor is allowed 

to submit, as necessary, multiple subcontractors or suppliers for one or more trades; and 

at the same time, has the opportunity to change those subcontractors and suppliers 

should conditions warrant.  The key here for the contractor is to have owner and 

designer approval so that the subcontractor award can be officially consummated.   

 

• Paragraph 5.2.3 – If Paragraph 5.2.1 is modified responsibly, then I believe 5.2.3 as 

written is acceptable, but also OK with proposed change. 

 

• Paragraph 7.3.7.1.3 – I would suggest a rewrite as follows:  “For equipment rented from 

others, the rental cost of such machinery and equipment.  For machinery and equipment 

belonging to the contractor, at the lesser of 100% of the Associated Equipment 
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Distributors Nationally Averaged Rental Rates for Construction Equipment or an amount 

the same equipment can be rented from the most competitive local third party source”. 

 

• Paragraph 7.3.7.1.5 – I would recommend that the language be returned to the 

unmodified AIA A201.  The Article would then read “Additional costs of supervision and 

field office personnel directly attributable to the change 

 

• Paragraph 7.3.7.1.6 – I would recommend that this line be left in the document.  

“Reasonable direct payroll expense of project manager and clerical work attributable to 

estimating and coordinating the change”. 

 

• Paragraph 7.3.7.1.7 – It appears to me that if you have a Class 1 Time-Related 

Expense there may be some resulting direct cost as well as costs that would typically 

be defined as field overhead and supervision.  Therefore, it appears that in a Class 1 

Time Related Expense any applicable cost in items .7.3.7.1.1 through 7.3.7.1.7 should 

be included. 

 

Specifically related to 7.3.7.1.7, in the fifth line I have not been able to convince myself 

whether the word “not” should or should not be included for proper understanding of this 

statement. 

 

Note: I believe 7.3.7.1 and 7.3.11 could use a revision consistent to all SPA’s. 

 

• Paragraph 7.3.7.2 – This paragraph limits direct payroll expense to 39% of base salary 

or hourly wage.  In some cases, particularly in a union situation, the 39% probably does 

not cover all costs required to be paid in accordance with the union agreement.  The 

39% is also insufficient to cover payroll taxes and fringe benefits of many office 

personnel.  Probably the best solution would be leave the maximum of 39% but add a 

statement “unless a higher percentage can be justified by the contractor. 

 

• Paragraph 7.3.11.2 – See the previous comment with regard to 5% overhead and 5% 

profit. 

 

• Paragraph 8.3 – Agree with recommendation of focus group. 
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• Paragraph 9.12.1 – I am okay with the language the way it is currently written.  Not sure 

I understand the focus group’s concern over “legal implication”. 

   

 

The following are in reference to TBR contracts: 

 

1. Master contract Article C.1 – Payment for pre-construction services: The TBR has tried 

to say and enforce that the preconstruction services fee is to be paid over the life of the 

contract as identified in B.1, not the time of services. The always add time to the original 

agreement signed at pre-con to be sure the pre-con will be completed before the 

contract runs out. Then they adjust the overall time when the GMP is added thru a 

change order. They should agree to change this to the CM being paid in full for pre-con 

services once the GMP has been agreed to. 

 

2. CM Master Contract Attachment A – Scope of Services – Section 1.9.2.a: (3) It states 

that the contingency is for unforeseen field conditions, circumstances, other 

occurrences, or errors and omissions in the contract documents which a prudent CM/GC 

would not reasonably detected or anticipated during the discharge of their duties. This 

has become very problematic lately as the architects are not completing the documents 

or making errors and leaving things off (like steel beams for the mezzanine). We have to 

use the CM contingency for their errors. They should consider taking the last part of the 

sentence out and consider establishing a design contingency for clear errors by the 

architect. 

 

3. General Conditions Article 15.1.6 Consequential Damages: This section was originally 

written as a mutual waiver of claims between the Owner and the CM/GC. It is currently 

written to read the CM/GC waives claims against the Owner only. We would recommend 

it be re-established as a mutual waiver. 

 

4. General Conditions Article 11.3.7 Waivers of Subrogation: Standard State documents 

delete this section in its entirety. We would suggest it remain in its original text. 
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June 11, 2013 

State of Tennessee QIC 

Design/Bid/Build Focus Group 

Members: 

Lisa Namie, Ricky Bursi, Stan Hardaway, Jim Dixey 

To: Alan Robertson 

Please see the outline below of our group’s comments after our review of the 2007 AIA A201 General 
Conditions Agreement: 

1) We suggest adding the following language to Paragraph 1.5.2:  “Because Owner and Designer 
have no control over their usage, Instruments of Service are supplied with the understanding 
that Owner and Designer retain no responsibility for any documents developed from these files 
or drawings, and that Contractor and any person or company to whom Contractor supplies 
these files waive any claim against Owner and Designer.  Owner and Designer make no 
warranties, either expressed or implied of merchantability and fitness for any particular 
purpose.  In no event shall Owner and Designer be liable for any loss of profit or any damages 
claimed from using the Instruments of Service, whether authorized or not.” 

 

2) Paragraph 2.4.2:  We recommend adding  language that provides a 10 day notice to contractor 
to provide time to correct a default in the contract time.  For example, the contractor may have 
requested additional time be added to the contract for weather related issues or other 
conditions that impacted the schedule, but may not have been awarded yet at the date of 
substantial completion and the owner should not be able to immediately take over the work 
without notice if there are legitimate requests for time extension that are still outstanding. 
 

3) If preconstruction services provided by the contractor need to be described in this agreement 
such as the case when using the CM/CG approach, then we recommend adding a new paragraph 
describing these duties and services in a new paragraph under Article 3 such as 3.1.5.  It also 
may make sense to the owner to have a separate agreement with the contractor for 
preconstruction services only. 
 

4) In paragraph 3.2.2, please add “ed” after the word “report” in the 8th line of the paragraph. 
 

5) In paragraph 3.4.5.3, we recommend deleting “and with each Application and Certificate for 
payment thereafter”.  The affidavits for not using illegal immigrants should be handled one time 
at the beginning of the project so that the pay applications are not so cumbersome each month. 
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6) In paragraph 3.6.3, the contractor should not be held liable for any changes to the federal tax 
rates during construction and should receive a change order for any increase to the federal tax 
rates that apply to the construction of the project because it would be out of their control and 
would be unable to predict change by the federal government. 
 

7) In paragraph 3.8.2, we recommend adding to the end of subpargraph 3.8.2.4, “which shall not 
be unreasonably withheld”. 
 

8) In paragraph 3.10.5, we recommend adding to the last sentence: “Contractor shall cooperate 
fully in the commissioning process, and shall require the necessary forces assisting the 
Contractor to likewise cooperate fully, and shall accomplish the tasks and assume the 
responsibilities assigned to the Contractor herein”. 
 

9) In paragraph 5.2.1, we recommend changing the response time by the contractor to submit his 
list of subs and suppliers to the owner and designer to 14 days and the review time by the 
owner and designer to 7 days. 
 

10) In paragraph 5.2.3, we recommend deleting the wording in the last sentence that says “has 
acted promptly and responsively in submitting names as required” and inserting a specific time 
frame for the contractor to respond similar to the time limits suggested in 5.2.1. 
 

11) In paragraph 7.3.7.1.3, we recommend not deleting “whether rented from the Contractor or 
others” because with the maximum rental charge of 80% of AED rates, it shouldn’t matter 
whether the contractor rents from himself or outside rental.  Many contractors have some 
equipment that they own and rent to their projects and this is a fair practice since the rental 
rate is established already.  In subparagraph .5, add “or additional defined scope requiring such 
additional supervision” at the end of the sentence.  Costs may not be related to just overtime 
work.  In subparagraph .7, we recommend adding project manager and vehicle as an approved 
cost because when contract time is extended, there are additional project manager DPE and car 
rental expenses that would have been included in the original general conditions that were 
based on the original schedule that would need to be extended also.   
 

12) In paragraph 7.3.7.2, we recommend not including a specific labor burden percentage here that 
can be charged with change orders, but requiring the contractor to submit his labor burden 
percentage with his original bid submission and this would set the percentage that would be 
allowed to be charged whenever there are change orders. 
 

13) In paragraph 7.3.11.2, we recommend changing the allowance to 10% overhead and 5% profit 
on subcontractors additional work because the contractor will incur additional paperwork, 
coordination, and risk due to the subcontractor’s additional work that was added. 
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14) In section 8.3, it does not address a definition for changes due to unforeseen conditions either 
on the site or in an existing building under the Class 1 or Class 2 causes.  We recommend adding 
language for these changes either at the end of subparagraph 8.3.1.1 or by creating a new “Class 
3” definition that would include a cause for unforeseen conditions. 
 

15) In paragraph 9.12.1, we recommend deleting the phrase “Time being of the essence” because of 
the legal implication that the contractor is always at fault if the schedule is not met and the 
agreement establishes several allowable causes that would allow an extension of time of the 
contract. 
 
This concludes our comments in our review of the 2007 AIA A201 General Conditions document. 
 
Sincerely, 
 
Stan Hardaway 
President 
Hardaway Construction Corp. 
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