MEETING MINUTES
Quality in Construction
June 12,2013

Preparer’s note: Items highlighted in yellow indicate possible action items.

Outstanding items

A. OSA - Check with UT and TBR on what they are doing as far as evaluating completeness and
validity of CM/GC information submitted in proposals.

1.

TBR - nobody looks that closely to see if what is described matches costs actually proposed,
but nobody's preconstruction services proposals ever match up with scope in TBR’s mind.
Whether there are holes in the General Conditions, etc. we would have to know all the costs
to validate any inaccuracies and just can’t do that so you have to rely on what they turn in.
The proposal becomes part of the contract and if 100 vs. 100,000 is in the proposal that is
what is assessed.

STREAM - evaluates cost proposals and can’t change it as it might change the award.

B. OSA to budget for this contractor registration form to be developed.

1.

OSA budget request effective July 2015.

C. OSA still needs help getting contact information on the advisor list.

1.

Bill Young will address this.

D. OSA needs to ask for a revision of policy in this area, regarding requirement for stating past
similar projects in evaluation criteria.

1.

Bob stated the requirement for consideration of previous project evaluations has been
removed from OSA’s recently revised policy on the Designer Selection process.

Dick Tracy — TBR — This is hard to interpret by different evaluators. The evaluated designer
or contractor would need a rebuttal process also. Comments on one previous project may
be associated with a bad consultant's or bad subcontractor’s performance that is not even
part of the team being evaluated.

Jim Dixey — STREAM — Agrees. If we could find a system that is fair, a more objective
evaluation that would be good. Until then, it is not of value.

Brian Wirth — Flintco — Represents a minority contractor from Memphis. How does a
contractor who saved the day or has previous experience with the campus get that
considered / evaluated on that next project?

Dick Tracy — The issue is not whether someone has worked on my campus. The bulk of
submittals have not worked on our campus and that is not critical. If they did a similar
project at Vanderbilt that is more relevant to TBR.

Trey Wheeler — Forms can be dangerous. He agrees they should not be evaluated on future
projects.

Dick Tracy — If the issues are still unresolved that shouldn't be held against a proposer and
the current process allows that to happen.

Chris Remke — He recalled being involved in an OSA contractor disqualification process,
where the committee was referring to a previous project performance evaluation form that
was submitted to get a later project. That evaluation form said the contractor did a great
job, at the same time they were being asked to disqualify that contractor for their
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performance on another project. This caused all sorts of confusion, and the committee
suggested getting rid of that prior project evaluation form.

E. The State has an opportunity to revise the questions being asked in selection process and
needs a recommendation from the CM/GC focus group.
1. CM/GC group set this item aside for the month to focus on OSA request to comment on the
A201. They will look at this before next month’s meeting.

F. The OSA will post on its website the interim information for the SFM review process.
1. This has been done.

G. SFM is open to present to the PMs of SPAs upon request.
1. This offer is standing.

H. Chris has DBIA PowerPoint — will get to OSA for distribution to QIC members and inclusion on
the OSA website.
1. Itis onthe OSA website.

I. OSA’s Angela Scott — to verify with Chris when he will get the D/B comments back so OSA’s
Ted Hayden can adjust the D/B contact revision calendar if needed.
1. This comment is no longer applicable.

J. OSA - Send out email with small projects charge.
1. This will be done at the appropriate time (several months out).

K. BV needs members.
1. Jay Hosay needs members. Please volunteer.

Review of State CM/GC Policy

A. Selection of Subs and Trades

1. The State has asked OSA to revise the policy accordingly to be more objectively amended so
OSA wanted QIC’s feedback before doing so.

2. Ted Hayden reviewed Page 14 of the OSA Policy on Delivery Methods regarding: does
CM/GC have to accept lowest bid? Ted’s review found as long as there is a competitive
procurement process it is acceptable (and it does not have to be as formal a process used to
select the CM/GC); and if they didn't take lowest subcontractor’s bid then they justify why.

3. State of Arizona may have provided a policy precedent — they have each proposer submit
their subcontractor selection process with their CM/GC responses.

4. In discussions with STREAM, we are considering taking the low bidder or state why they
weren't qualified.

5. Dick Tracy - TBR had that experience working with Mr. Fitts and they had protests if GCs
were not low taking the bid. We don't want to get into CM/GC’s business. The assumption
is they always take the low bid but that isn't true. State doesn’t want to evaluate or
approve a contractor's process but just acknowledge they have a competitive procurement
process. It is the Contractor's decision; State just needs the CM/GC to justify why they
selected a sub if not on low bid. The contractor's letters are often not good at supporting
why either.
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9.

10.
11.

12.
13.
14.

15.
16.

17.
18.
19.
20.

Ted Hayden asked what if they submit their process and it is evaluated?

Don Friedman - Unless they are on the State's black list, you have to take their bid. Is there
a way to select a sub without competitive selection? Do CM/GCs have to publicly open the
bids?

Ted Hayden - Competitively procured is the goal not competitively bid, up to SPAs. To
competitively procure either give Owner the process how you will select the subcontractor
or justify why each time you don’t take the low bid.

Dick Tracy - We can’t evaluate if one policy is better than another.

Trey Wheeler - Right now this sounds very similar to selecting a designer's consultant.

Ted Hayden - Saying we need a way for a GC to hire one subcontractor over another besides
low bid.

Dick Tracy — We just want a letter saying they have a process not what that process is.

Ted Hayden - Maybe a form letter they sign then?

Chris Remke — The selection process is very sophisticated, lots is considered and evaluated
when selecting a sub.

Lisa Namie - No one mentioning voluntary alternates.

Dick Tracy — A GC can't take a voluntary alternate offered by a subcontractor without getting
Owner's approval.

Clay Hickerson — Are we starting to talk about State selecting subs as CM Agent?

Bob answered no.

Dick Tracy — It is not our job as to how they do or don't do it.

Next steps - Ted Hayden to draft language and route to AGC and ABC for feedback.

B. Preconstruction Services

1.

10.

11.
12.

13.

Ted Hayden - Current policy needs to be made so they are not considered as part of the Cost
Proposal.

Dick Tracy - Services need to be evaluated. Submit qualifications for construction and
qualifications for preconstruction along with fee for construction.

Trey Wheeler per TCA 104106 - Just negotiate preconstruction fee, or do per fee schedule,
or have it in a separate envelope.

Dick Tracy - Why submit a preconstruction fee if not going to evaluate it?

Peter Heimbach agreed. If you can’t negotiate with them you move to the next in line.

Dick Tracy - We know about what the preconstruction fee we should be paying is for the
level of services we want. Leave it up to SPA if they want them to provide for negotiations.
Clay Hickerson - Lynelle said selection of Designer significantly precedes the selection of the
CM/GC. Ideally, the CM/GC and the Designer should be hired about the same time.

Lynelle Jensen — The State has a problem hiring the CM/GC early if construction funding has
not been provided.

Dick Tracy - Lots of contractors proposing might not be in business by the time the project is
funded for construction.

Johnny Stites - Does it make sense to have CM/GC evaluate designer selection vs. designer
helping select the CM?

Dick Tracy - Designer doesn't help select the CM they just make comments then go on.
Johnny Stites - Chemistry is important. A team with chemistry can achieve more than the
best individual players put together who may not work together as well.

Dick Tracy — We know certain Designers and Contractors who are the best but difficult to
work with, and we just work through it.
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14. Clay Hickerson — When you look at the DB-One documents you might start by taking the AIA
small projects document where general conditions is part of contract A107 | believe it is.

Break out of CM/GC, D/B focus groups

A. Review of A201 General Conditions
B. Collection of members comments/recommendations
C. Development of comments summary

The two groups met for the rest of the time and left with instructions to submit their summary
recommendations which have now been attached hereto.
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June 23, 2013

Mr. Allan Cox, Chairman
CIC CM/GC Focus Group

Subject:  Discussion on AIA document A201-2007

This memo is going to bounce around somewhat more than you probably intended. Initially it will

address the variations in the SPA’'s modifications to the AIA A201 General Conditions.

Secondly, | reference the AIA A201 items identified in Alan Robertson’s 6/5/13 memo. Finally, |

address the AIA A201 comments by the Design/Bid/Build Focus Group as referenced in a
6/11/2013 memo by Stan Hardaway.

Allan, please feel free to identify what you believe to be the position of the CM/GC Focus Group

as opposed to what are my own comments.

As a first comment with regards to the AIA Document A201 General Conditions, | believe we
were provided a modified General Conditions with some handwritten comments being

considered by STREAM for its projects other than design-build.

My first comment would be that | think it would be in the State’s best interest, as well as
designers and contractors, if the AIA 201 General Conditions, as modified, were consistent
throughout design/bid/build, best value and CMGC contracting approach. This would then
mean that the same modified General Conditions would be used by STREAM, TBR and The
University of Tennessee on these type projects. Currently STREAM, TBR and UT use
modified General Conditions that are similar in most cases but have some very significant
differences. If the various SPA’s could agree to a uniform general conditions document,

then certainly QIC could assist the agencies in formulating the proper language.

Referencing an e-mail from Alan Robertson dated June 5, 2013 regarding the AIA A201
General Conditions.

e Article 3.1.0
OSA is recommending “Pull Planning” for scheduling in lieu of CPM'’s. | think our focus

group is familiar with the principles of Lean Construction and are supportive of Reverse
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Phase Scheduling and its use of Pull Planning. However, in order to be effective,
Reverse Phase Scheduling must be performed after the major subcontractors are in
place and the jobsite foremen are engaged in the project. Certainly in the CM/GC
approach, the CM/CG will need to develop a critical path schedule (CPM milestone
schedule) to incorporate into the bid packages prior to bidding and initiating construction.
The Reverse Phase Scheduling would then be appropriate on major projects and could
be incorporated beneficially into those projects. However, OSA needs to be aware that
on certain smaller projects and on projects contracted by means other than CM/GC, the
contractors awarded the project may not understand, or be practicing, the principles of

Lean Construction.

| think our focus group, in summary, took the same position on this that it appears OSA
is taking with regard to selection of subcontractors in the CM/GC approach. With regard
to selection of subcontractors, OSA is going to require a “competitive procurement” and
the CM/GC needs to define in its RFP response how this will be structured. With regard
to Lean Construction principles, this would be another area where OSA may support this
process and request that in the CM/GC RFP response it define its use with regard to
scheduling.

Article 3.12.10

I think the focus group is generally acceptable to the current language with regard to
“professional services”. However, | do see the confusion as pertains to the contractor
providing “professional services”. Even though we term our services during the
preconstruction phase to be “professional services”, that should certainly not be
confused with the “professional services” provided by the designers in the preparation of
the construction documents. We are also thinking that the design-build process is using
separate contracting documents, and the AIA A201 document is not included in that

agreement.

Article 7.3.11 — Overhead and Profit

The focus group’s general understanding of this language is that for a

contractor/subcontractor at whatever level self-performing work and providing labor and
materials, the mark-up on this component is 10% overhead and 5% profit. Any tier

above the tier providing the self-performed work only receives a 5% mark-up on the
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lower tier's work. For a general contractor or a construction manager, on a change he
would earn only 5% on the subcontractor’'s work, but would earn 10% plus 5% on any

work he self-performed.

This question does bring up another concern which is with the amount of field general
conditions and overhead items that must be absorbed within the mark-up. A 5% mark-
up is not adequate to cover a contractor’'s overhead and provide any profit margin. This
group would recommend that in subparagraph 7.3.11.2, the 5% profit be changed to 5%

overhead and 5% profit.

Comments regarding the 6/11/13 comments from the Design/Bid/Build Focus Group.

Paragraph 1.5.2

I am hesitant to endorse this recommended addition to the paragraph because it
appears to endorse the Designer having no responsibility for the contract documents
that it has been paid to produce and on which the Contractors rely to construct the

building.

Paragraph 2.4.2

As | understand this paragraph, it pertains to the contractor’s failure to obtain Final
Completion within the time designated in the Certificate of Substantial Completion.
There are sometimes reasons when all remaining items cannot be completed within the
designated time period and there should be a mechanism whereby that time can be
extended. In such case it does appear appropriate that the owner should give notice

prior to the owner taking over and completing the work.

Paragraph 3.1.5

The design-bid-build focus group is recommending adding an additional paragraph 3.1.5
to define preconstruction services. It should be noted that in the CM/GC documents,
there is an Attachment “A” to the CM/GC Master Contract that defines both the
preconstruction phase services and the construction phase services for this agreement.
Attachment A is already appended to the Master contract and should handle the concern

of the focus group.
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Paragraph 3.2.2 — Agree with change.

Paragraph 3.4.5.3 — Agree with the focus group recommendation. This is an example

where each SPA has different requirements in its AIA A201 with regard to

subcontractor attestations.

Paragraph 3.6.3 — Agree with the focus group recommendation, however, this should

apply not only to the Federal Government but also to local municipalities.

Paragraph 3.8.2.4 — | am okay with the focus group’s recommended change. However,

more important than this in looking back at 3.8.3, | am curious as to why the State in
previous modifications has deleted in the first line “more than or”. An allowance is an
allowance and it should be adjusted for costs that are “more than” the allowance, just

like it should be adjusted for costs that are “less than” the allowance.

Paragraph 3.10.5 — It appears to me that the recommended change is already

understood in the current language — do not understand the reason for this

recommended addition.

Paragraph 5.2.1 — To me this has always been challenging language with regard to the

number of days to submit the list of subcontractors and suppliers. | think it is okay as
modified, particularly on a design-bid-build contract as long as the contractor is allowed
to submit, as necessary, multiple subcontractors or suppliers for one or more trades; and
at the same time, has the opportunity to change those subcontractors and suppliers
should conditions warrant. The key here for the contractor is to have owner and

designer approval so that the subcontractor award can be officially consummated.

Paragraph 5.2.3 — If Paragraph 5.2.1 is modified responsibly, then | believe 5.2.3 as

written is acceptable, but also OK with proposed change.

Paragraph 7.3.7.1.3 — | would suggest a rewrite as follows: “For equipment rented from

others, the rental cost of such machinery and equipment. For machinery and equipment

belonging to the contractor, at the lesser of 100% of the Associated Equipment
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Distributors Nationally Averaged Rental Rates for Construction Equipment or an amount

the same equipment can be rented from the most competitive local third party source”.

Paragraph 7.3.7.1.5 — | would recommend that the language be returned to the

unmodified AIA A201. The Article would then read “Additional costs of supervision and

field office personnel directly attributable to the change

Paragraph 7.3.7.1.6 — | would recommend that this line be left in the document.

“Reasonable direct payroll expense of project manager and clerical work attributable to

estimating and coordinating the change”.

Paragraph 7.3.7.1.7 — It appears to me that if you have a Class 1 Time-Related

Expense there may be some resulting direct cost as well as costs that would typically
be defined as field overhead and supervision. Therefore, it appears that in a Class 1
Time Related Expense any applicable cost in items .7.3.7.1.1 through 7.3.7.1.7 should

be included.

Specifically related to 7.3.7.1.7, in the fifth line | have not been able to convince myself
whether the word “not” should or should not be included for proper understanding of this
statement.

Note: | believe 7.3.7.1 and 7.3.11 could use a revision consistent to all SPA's.

Paragraph 7.3.7.2 — This paragraph limits direct payroll expense to 39% of base salary

or hourly wage. In some cases, particularly in a union situation, the 39% probably does
not cover all costs required to be paid in accordance with the union agreement. The
39% is also insufficient to cover payroll taxes and fringe benefits of many office
personnel. Probably the best solution would be leave the maximum of 39% but add a

statement “unless a higher percentage can be justified by the contractor.

Paragraph 7.3.11.2 — See the previous comment with regard to 5% overhead and 5%

profit.

Paragraph 8.3 — Agree with recommendation of focus group.
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e Paragraph 9.12.1 — | am okay with the language the way it is currently written. Not sure

I understand the focus group’s concern over “legal implication”.

The following are in reference to TBR contracts:

1. Master contract Article C.1 — Payment for pre-construction services: The TBR has tried
to say and enforce that the preconstruction services fee is to be paid over the life of the
contract as identified in B.1, not the time of services. The always add time to the original
agreement signed at pre-con to be sure the pre-con will be completed before the
contract runs out. Then they adjust the overall time when the GMP is added thru a
change order. They should agree to change this to the CM being paid in full for pre-con

services once the GMP has been agreed to.

2. CM Master Contract Attachment A — Scope of Services — Section 1.9.2.a: (3) It states
that the contingency is for unforeseen field conditions, circumstances, other
occurrences, or errors and omissions in the contract documents which a prudent CM/GC
would not reasonably detected or anticipated during the discharge of their duties. This
has become very problematic lately as the architects are not completing the documents
or making errors and leaving things off (like steel beams for the mezzanine). We have to
use the CM contingency for their errors. They should consider taking the last part of the
sentence out and consider establishing a design contingency for clear errors by the

architect.

3. General Conditions Article 15.1.6 Consequential Damages: This section was originally
written as a mutual waiver of claims between the Owner and the CM/GC. It is currently
written to read the CM/GC waives claims against the Owner only. We would recommend

it be re-established as a mutual waiver.

4. General Conditions Article 11.3.7 Waivers of Subrogation: Standard State documents
delete this section in its entirety. We would suggest it remain in its original text.
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Init.

§ 3.14.2 The Contractor shall not damage or endanger a portion of the Work or fully or partially completed
construction of the Owner or separate contractors by cutting, patching or otherwise altering such construction, or by
excavation. The Contractor shall not cut or ptherwise alter such construction by the Owner of & separate contractor
except with written consent of the Owner and of such sepatate contractor; such consent shall not be unreasonably
withheld, The Contractor shall niot unreasonably withbold from the Owner o a separate contractor the Contractor’s
consent to cutting or otherwise altering the Work.

§ 3.15 CLEANING UP

§ 3.15.1 The Contractor shall keep the premises and surrounding ares free Fom aconmulation of waste materials or
rubbish caused by operations under the Contract. At completion of the Work, the Confractor shall remove waste
materials, rubbish, the Centractor’s tools, construction equipment, machinery and surplus materials from and about
the Project,

§ 3.15.2 If the Contractor fails to clean up as provided in the Contract Documents, the Owner may do so and Owner
shali be entitled to reimbursement from the Contractor.

§ 3.16 ACCESS TO WORK
‘The Contractor shall provide the Owner and ArchiteetDegigner access to the Work in preparation and progress
wherever located. '

§ 3.47 ROYALTIES, PATENTS AND COPYRIGHTS

The Contractor shall pay all royalties and Hcense fees. The Contractor shedtshall, subject o approval by the
Attornev-General of the State of Tennessee with respect to suits or clains against Owner, defend suits or claims for
infriigement of copyrights and patent rights and shall hold the Owner and Arehiteet-Designer harmless from foss on
avconnt thereof, but shal) not be responsible for such defense or loss when a particular design, process or product of a
particular manufacturer or matufaciurers is required by the Contract Docurents, or where the copyright viclations
are contained i Drawings, Specifications or other documents prepared by the Owner or Arehitest-Desiptier.
However, i the Coniractor has reason to believe that the vequired design, process or product is an inflhingement of &
copyrightor 2 patent, the Contractor shall be responsible for such foss untess such information is promptly furnished to
the-ArehitsetDesipner.

§ 3.18 INDEMNIFICATION
§ 3.48.1 Tothe fullest extent permitted by law the Contractor shall indemnify and hold harmless the Owner, Axehiteet;
-Arebitectisconsaltants-and agents and erployees of sns-afthenr-the Owner from and against claims, damages,
fosses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the
Work, provided that such claim, damage, loss or expense is afributable to bodily injury, sickness, disease or death, or
to injury to of destruction of tangible prepett-property, including loss of use resuiting therefiom, (other than the
Work itself), but only to the extent caused by the willful or negligent acts or omissions of the Contractor, a
Subconfractor, anyone directly or indirectly employed by theimn or anyone for whose acts they may be liable, regardless
of whether or not such claim, damage, loss or expense is caused in part by a party indemdfied hereunder. Such
obligation shafl not be construed to negate, abridge, or reduce other rights or obligations of indemnity that would
othérwise exist a5 to a party or person described in this Section 3.18. Contractor agrees to indemnify the Designer and
Deslgmer’s consultants based on the willfl or neglipent acts or omissions of the Contractor, excent that Contractor
shall not indemnify the Degioner or Designer’s consnbtants based on desien mistakes and ervors o omissions,

§ 3.18.2 In claims against any person or entity indemnified under this Section 3.18 by an employee of the Contractor,
a Subcontractor, anyone directly or indirectly employed by them or anyone for whose acts they may be liable, the
indempification obligation under Section 3.18.1 shall not be Hmited by a limitation on amount or type of daniages,
campensation or benefits payable by or for the Contractor or a Subcontractor under workers” compensation acts,
disability benefit acts or other employee benefit acts.

§ 3,19 RELATIONS WITH OWNER'S REPRESENTATIVES
§ 3.18.1 Coniractor, subcentractors, material suppliers, and sub-subeontractors shall peither offer nor give a

product, service. pavinient, nepotiable instrument oift, eralnity, or sther compensation in connection with this
proiect fo a representative or employvee of the State of Tennessee, the Desiener, or the Designer’s consultants

AIA Pogument A200 7 ~ R0GY. Copysight @ 1911, 1915, 1918, 1925, 1937, 1051, 1058, 1881, 1883, 1888, 1970, 1876, 1987, 1997 and 2007 by The American
Irshitute of Architests, Al rights reserved, WARNING: This £10° Bocument is profected by U.S. Copyright Law and Internafional Treaties, Unauthorized
reproduction or distribution of this AT Dosument, or any porifon of I, may rasult In severe oivll and criminal penaltics, and will e prosecuted to the
maximum extent possible nnder the taw, This documentwas prothicad by AlA software at 08:21:11 on 117152012 under Order o, 8000728087 1 which expires
on 08/0472013, and is aot for resale.

tiser Notes: November 2012 STREAM 00 72 13 Sld (1228164929)




§ 11.4.2 The inswance requ:red by Section 11.1.1 shall be writien for not less than limits of liability specified in the

Contract Documents or required by law, whichever coverage is greater, Coverages, whether written o an occurrencs

ar claims-made basis, shall be maintained without interraption from the date of commencement of the Work until the

date of final payment and termination of any coveragerequired to be maintained after final payment, und, with respect

to the Contractot’s completed operations coverage, until the-expiration-of the paried for coprection-ef- Werke-or-for

sueh-atherperlod-for-muintenanseofcompleted operations-coverape nsspecified-dn-the Conlract DocumentsOng vear

after final pavment. Specific lines of coverage and limits of liability provided by the Contractor shall be written ina

comprehensive form satisfactory to the Owner in the following minimum reqaiverens:

4 Comprehcnsive General Liability, including: .

Premiges / Operations; @WE@W w{ o x“,.,.* 5' L "ﬁ’
Underground / Explosion / Collapse; e /}\,4'375 VQAM«&M&E - ,éf Bkl T ?1 f’»“ et A, A

'yj‘({’f\ﬂ-ﬁ: C‘;i"

e

y
x

4@*

Each Occurrence: $1.000,600

Aggregate: $2.000.000
Products and Completed Operations to be mamtamed for ongvear after final payment.

“Asbestos AVRTENERT [SUTANCE B P U S

Jd  Non-fiable Asbestos: fremoval or abatemm‘i of non~ﬁ*:ablc ashestos is included in the s
Work. and Confractor’s Geperal Liability Insurance coverape excludes risks associated with

_ashestos, then Contractor shall provide evidence of a Special Endorsement.

2 Friable Ashestos: If removal or abatement of friable ashestos is included in the Work. then

... _Contractor shall provide evidence of a Special Bndorsement, ) \

"‘“‘\‘;1 Special Endorsement; Evidence of a Special Endorsement shall b in the form of a

i e

Certificate of Insurance certifving a special endorsement for ashestos abaternent insurance
with 2 minimum $500.000 limit of Hability, If Contractor is performing no portion of the
asbestos removal or abatement with its own forces, then Contractor, iu Hen of its owri such

endorsement, mav substitate a Certificate showing such special endorsement covering the
\Nubcontmclo dor or sith-subcontractor actually per forming the ashestos removal or abaterent,

Com rehens:ve s ALtomobile Liability: aé\,%w o PR T e o, 7} ?Jm W Lt
K iing owned. hired. and non-ovwned vehicles; or, lf here are 1o owned vehicles,

Contractor may provide writter certification of such and provide covera e%umteci o }ureci and
non-owned vehicles, O% i\),:j,_

b Bodily injury and property damage combined sinple limits: g- M LM
o Fach Occarrence: $500,000 -

“\t\ 3 WWorkers Compensation and Bmployer’s Liabili
) Workmen’s Compensation Iawh

4. Workers Compensation: \/ZI;\J ,u;}, /),{,u gt % |

according to sfatute
. 2. Emplover’s Liability: OO 000 -
A___If an exposure exists, Alraraft snd Watercrafl £ Dbttt (own froft- owned) watix Hinits gp;}roved by

Owner, shall be provided. . Ao O\/@/Q/

§ 11.1.3 Certificates of insurance acceptable to the Owner shall be filed with the Owner prior to commencement of the
Work and therea{ter upen T enewal or rapiacement of each requived policy of insurance. These-certificatesand-the
-b-d-shalbcontatn-aprovision-thatcoveraes alffordedmderthepolicies
mﬁam%m@eém&ewe&%mmﬁiﬁ%&%&y@%@mﬁwﬁ%mm&v&%&@w

Certificate(s) of insurance provided to attest to coverage shall specifically cife each element of coverage afd not less
than limits set forth in Section 11.1.2, as confiumation of complete coverage, and shall identify Confractor. (@D
Thsurance Carrier, Project, and certificate holder, and state Produger’s notice requivements as set forth i SecTion

11.1.4. The term "Comemercial General Liability” shall mean all of the coverage listed in Section 11.1.2.Launless (%
specifically noted otherwise in the certificate. An additional certificate evidencing continuation of liahility coverags,

(\mthout restriction as to whether covered b

init,

insfitute of Arshitects, Alt Hghts rewweé WARNING: This &1A7 Document Is protected by 1.8, Gopyright Law and International Treatles, Unaathorized
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including coverage for completed operations, shall be submitted with the final Application for Payment as required by
Section 9.10.2 and ther mMrmma} or replacement of such coverage until-the-expiration-of the time rigizg_zbq
L/

by Section 11.1.2(Tiforisation concernmyg redustoH of coverage: on account of revised fimits or claims paid under the £ o -
Qan EEregate, or both, shall be farnished by the Contractor with reasonable prompiness, ... P

i . R
§ 11.1.4 The Contractor shall canse the commercial Hability coverage required by the Contract Documents to include { (j‘l %j L
(1) the Ovmer, the Arekitect Degianer and the Aschitest*s-Desioner’s consuliants as additional insureds for claims

caunsed n whole er in patt by the Contractor’s neghgam acts or omissions during the Confractor’s operations; and (2) ¢ B
tise Owner ag an addifional msured for claims caused in whele or in part by the Contracior’s negligent acts or £ w;»f’}
omissions duting the Contractor’s completed operations, e T\

§ﬁ‘\§\ § 11.1.5 Contractor shall notify Owiterdn writing of changes in coverage or carrier pot later than 10 days after
\ QJ notification of Contfactor by Rrbducer /or ten days before Contractor makes a change. whichever oeonrs first,
1 Contsactor shall require that if nolicies areeancelled or modified before expiration date ﬂwreof@roéuceﬁshéll
g Uf
¢

endeavar fo mail fen days prior written notice to ificate holder named therein.

L
. X “\_.______,,._—-—’-'"" e
¢ § 1.2 OWHER'S LIABILITY (ISURANGE L
The Owner shal} be respons:ble for purchasing and maintaining the Owner's usual liability insurance.

§ 91.3 PROPERTY INSURANCE
§ 1134 QHWWWM&&*WTM Conteactor shail purchase and, mamtam, #rwith a company or
companies lawfilly authorized to do business in #heam&éetae&mwh&%he&lﬂejeet%ea&é—ﬁnnesgee by the
Depariment of Commerce and Ihsuranee, property insurance written on a byilder's risk “all-risk” or gquivalent policy T
form in the amomt of the :mt:ai Contract Sumn, plus value of subsequent Contract Modifications end-costefmaterials
wppl{edm&mmﬂeé—by—eﬂiess—ea tabvahie-forthe-entive-for the covered Project at the site on a replacement 5? o
cost %aﬂsméaqug—epmaﬂai—deéﬁeﬁ‘bl&c——baus Such property insurance shall be maintained, unless otherwise provided & Qg,
in the Contract Documents or otherwise agreed in writing by afl persons and entities who are beneficiaries of such &
insurance, until final payment has been made as provided in Section 9.10 or until no person or enfity other than the e,
Owner has an insorable interest in the property required by this Section 11.3 to be covered, whichever is later. This
inspratzce shatl include interests’of the Owper, tractor, ﬁ]m onfrackors and ?ﬂugfibcomractors in the Pm_;ect
g i —
an "allrisk" opequivalent policy form and shall include, wﬁho;;g Lumtgti:en, \E; S’e
Verage) and physicat-loss-or-damage o cludmg mﬁ:tout
duphcatwn of coverage, thaﬂ;, vandatisme, malicious mlschmf co]lapse carthoualie, o, W 'nﬂstorrm falsewerls
M || testingand startuprtemporary buildings and-dsbri oFRGHHGE O dby-enforeementofany . 4;.
@ %( ‘ pke&ble—[auakeqmmeﬁa—aﬁd debris removal, and shall cover reasonable COTY pensatlon for Acehitectisnad o "\? ©
k i CentractorsDesigner’s services and expenses requited as a result of siich insured Joss. Any deductibles shall be the

N resp_onszbl!m of the Confractor. ahid »-M“ I

\N W ?( “ r'- g ﬁ‘-(u“ \J{ Ad@ H ﬁ;}
, st B o S

HM&GWMMW{%W@WWMWMI{%@

-severnges-in-the amount-deseribed-ahover the Ownershallsednformthe-Contractor-imowriting prier-to-commeneement
-ofthe Werle-The- Contractorsaav-then-offect-insuranes- thatwill protect the dnteresis of the-Coniractor-Subeeniractors
@d&mmmﬁ%ﬂ%ﬁm@mmmm@m%@mhmmmmm
Fho Contractorii-dernnged by the fhilure-orneplect of the Owner-to
eboverwithoubso-notifiingthe-Contrastor-m-wiitingSen-the- Owner-shalb-bear all-reasonable-eosts-propery
attributable-thereto:

5-44.3.4.3 Ifdbe properh-insuranee requires-deductibles; the-Bwner-shallpay-costs-notcoversd-besanse-of such
deduetibles:

§ 1. 3 4.4 This property insurance shali cover portions of the Werl stored-off the site-und-also-portions-of the Werlein
—E-ﬂﬁ&i%—WOFk stored off the site and aise portions of the work in fransit. The Conlrac:t01 shall present a cerfificate of

insurance demonstrating coverage of the propetty stored off the site or in trapsit at fhe time payment for that Qortaon of
the work is presented. )
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§ 11.3.1.5 Partial occupancy or uge in accordance with Section 9.9 shall not commence until the insurance company ot
companies providing property insurance have consented to such partial occupancy or use by endorsement or

otherwise. The Owner and the Confractor shall take reasonable steps to obfain consent of the insurance company or
cotnpanies and shall, withont mutual writien consgent, take no action with respect to partial occupaney or use that o

would cause canpellation, tapse or reduction of Insurance, ' N .
B el b Af‘%ﬁﬁiﬂq ﬁ’ﬁ:/@ N@LMA M} MM 7
§ 11.3 JROILER AND MACHINERY INSURANCE

The Ovarer-Contractor shail purchase and maintain boiler and machinery insurance required by the Contract
Docuiments or by taw, which shall specifically cover such insured objects during instaliation and until final acceptance
by the Ovmer; this insurance shall include interests of the Owner, Contractar, Subconfractors and Sub-subcontraciors

in the Work, and the Owner and Contractor shall be named ipsureds.
NS J }Kﬂ.@‘w«eﬂw )

§ 11.33L0S5 OF USE INSURANCE s Up-ta. o VLo
The Owrier, at the Owner’s option, may purchase and maintain such insurance as will insure the Owner against foss of

nse of the Gwner’s prope: ty due 10 .ﬁrc or other hazards, bowever caused %@m&%&ts&»&l—t—z%ﬁs—eﬁm&mﬁ
din ? os-due-te-fire-er-ather

properby-insurancesteboprevided-onth
%we@mg%m%%ﬁ&mmé4&e&vmﬁmﬁmm&+ghmmsm%mmm&%

for-damages-oased by-fire-or-other-causer-of loss-covered-by-this-separate property-nswinnee—Adlseparate-polisies
sholl-provide-Sisvaiver-of subrogation-by-endorsoment-or-otherwise:

§ 11.3.6 Before an expostre to loss may oceur, the aneiutfontractor shall file with the Contraster-Owner 2 copy of
each policy that includes insurance coverages required by this Section 11.3. Each policy shall contain all generally
appimable conditions, definitions, exclusions and endorsements related o this Project, Each policy sball contain a
provision that the policy will npt be canceled or aflowed to expire, andthat its liynits will not be reduced uiil at least
30 days’ prior written notice has been, given to the CentracterQwner,

§ 11.3.7 WAIVERS OF SUBROGATION

%&Wm&%ﬁ%m&%ﬁﬁf@%%@%ﬁhem&%ﬁf%%bﬁ%%@@%&%%mm
Apohite %mhﬁe%%maaﬁmm-%pmmmawdesmﬁeé

W@M@WWE%WWWM

§- 113 8-Adoss-insured-under-the-Ownerty proporty-insurance-shall-be-ndiusted-by-the-Cwaner-as-fiduciary-ond-made
payekle tothe-Owner-as-fiduciney for-tho-insareds; as-their-tevests-may-appent-subject-to requirements-of aiy
agpha&%ie-meﬁg&gee—alause«aaée%&%ﬁeﬂ%&&%@aa&ae%ersh&ﬂﬁammaaﬂwmmmwgu%smﬁ
d-by-the Contractor-and by-appropriate-agreementsrwritton-where-logally required-for
MM@MM&%%MWM@H&&&Wﬁ%M&MmWW
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§ 11.3.9 Ifrequired in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured foss,
give bond for proper performance of the Owner’s duties, The cost of required bonds shalf be charged against proceeds
received as fiduciary. The Owner shall depositin a sepamte account proceeds so received, which the Owner shall
disiribute in accordance with such agreement as the parties in interest may reach, or as determined in accordance with
the method of binding dispute resolution selected in the Agreement betwesn the Owner and Contractor. I after such
Joss 1o other special agreement is made and unless the Owner terminates the Contract for convenience, replacement of
damaged property shail be performed by the QM%EFM%%&WQWMWW
-Aatiele7-Contractor,

§ 11.3.10 The Owner as fiduciary shall have power (% adjust and seftle 2 loss with inswrers-unless-one-ef the-parties-in
WW&WW@%&%MMWM@W%

W&Mﬁsamﬁmmdaﬂmmmem&&mmh&mgfﬁnm 18,

§ 114 FERFORMANCE BOND AND PAYMENT BOND

§ 11.44 %@me&s&ﬂ%&vﬁm&%m@m{hemm%awmwnmmwpmm
-Contraetand-payment-of oblipationsarising thereumder-as-stipulated-in bidding requirements-or speciically required
athe-Comeact- Documents-enthe-dete-of exceution-of the-Contraetlf fhe Initial Contract Simm as awerded exceeds
$100.000, Contractor shall provide Contract Bond, in the amount of 100 percent of Contract Sum covering fajthfi:
performance of contract and payment of obligations srising thereunder. ¥'a Contract Bond is required, and a Three
Year Roof Bond is stipulated in the Bidding Docoments, then the Three Year Roof Bond shall be provided as
stipuldted, Bond(s) shall be exeented on Tennessee State Building Commission Standard Form(s) exhibited in
Bidding Documents for project, and subjeot to provisions of Section 11.4.3,

§ 1142 Uponthe request of any person or entity appearimg to be a potential beneficiary of bonds covering payment of
obligations arising under the Contract, the Contractor and Owner shall promptly furnish & copy of the bonds or shail
anthorize 2 copy to be fumnished.

§.11.4.3 Surety is the person o entity identified as such in a bond and is referred to throuphout the Contract Documents

as if sinehlar in number. The term "Surety” means the Surety or the Surety’s authorized represontativa, Surety
Company issuing bond shall be Heensed o fransact business in Tennessee by Depariment of Commerce and Insurance

Ronds shall have certified and current Power-of-Attorney for the Surety’s Attorney-in-Fact attached,
Aftorney-in-Fact who execnutes bond on behalf of Surety shail be one who is Hicensed by Tennesseo as arosidentagent,

and shall affix icense number to bond; or, countersignature by and Ueense mymber of a censed resident agent shall
be affixed {o the bond in additlon to the sisnature of the Attorney-in-Fact,

ARTICLE 12 UNCOVERING AND CORRECTION OF WORK

§ 121 UNCOVERING OF WORK _
§ 12.1.1 X a portion of the Work is covered contrary to the —%ehii‘-&et—s—[)esmner 5 writlen request or to requirements
specifically expressed in the Contract Documents, it must, if requested in writing by the ArchiteetyDesioner, be
uvneovered for the Aaﬁehi{ee{ws«})mgm s examination and be replaced at the Contractor’s expense without change in
the Contract Time:

§ 121.21fa portmn of the Work has been covered that the Arehiteet-Des g}m has not specifically requested in writing
_to exaring prior fo its being covered, the Arehiteet-Designer may request in writing fo see such Work and it shall be
uncovered by the Contractor, If such Work is in aceordance with the Contract Documents, costs of uncovering and
replacement shall, by appropriate Change Order, be at the Owner’s expense. If such Work fs not in accordance with
the Contract Documents, such costs and fhe cost of uncovering, correction and recovering, shall be at the Contractor’s
expense unless the condition was caused by the Owner or a separate contractor in which event the Owner shall be
responsible for payment of such costs.

§ 12,2 CORRECTION OF WORK

§ 12.2,1 BEFORE OR AFTER SUBSTANTIAL COMPLETION

The Contractor shall prompily corvect Work rejected by the AvchiteetDesipner or failing Lo conform to the
requirements of the Contract Documents, whether discovered before or after Substantial Completion and whether or
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Subrogation

Virtually ali types of insurance policies contain a provision restricting the insured from taking actions that
will impair the insurer's ability to seek reimbursement from negligent third parties for damages paid under
the policy (i.e., its ability to subrogate). In some cases, this restriction is total, preventing the insured from
doing anything that impairs the insurer's subrogation rights, while in other policies the insured is
permitted to waive its rights of recovery against negligent third parties within specified limits. For
example, some policies allow the insured o waive their rights of recovery in writing, prior to a loss.

Construction contracts routinely include a provision that the parties covered by the builders risk policy
waive their rights of recovery against one ancther to the extent the loss is covered by the builders risk
policy. This is commonly referred to as a mutual waiver of subrogation, and it reflects the contracting
parties’ desire to allocate certain risks to the insurance company as the sole source of recovery for
losses covered by the policy. However, if the builders risk policy's subrogation provision prohibits the
insured from waiving recovery rights against others, the execution of a construction coniract containing a
mutual waiver of subrogation would constitute a violation of the policy conditions that might prevent any
recovery under the policy. Conversely, if the policy's subrogation provision allows the insured to waive its
rights of recovery prior to a loss, the insurer should recognize and honor the waiver of recovery rights in
the construction contract.

Most builders risk policies allow pre-loss waivers of subrogation, either affirmatively or impliedly. An
implied waiver of subrogation says that the insured must do nothing affer loss to impair any recovery
rights against others. An affirmative waiver of subrogation specifically siates the insured may waive
recovery rights against another party in writing prior to loss. Exhibit 1X.J.18 provides a sample waiver of
subrogation provision that illustrates an affirmative waiver of subrogation.

By long-standing industry consensus, both of these types of subrogation provisions are interpreted as
allowing the insured to waive recovery rights against others prior to loss, despite the absence of a clear
statement to that effect in the latter version. In recent years, however, insurers seem to be guarding their
subrogation rights more closely than before, and there has been some litigation about whether an
implied waiver of subrogation provision does, in fact, effectively grant permission for pre-loss waivers by
the insured. In view of this, a subrogation provision that affirmatively grants the insured this right may be
more advantageous for the insured. Many of the builders risk forms currently in use include this favorable
language.

EXHIBIT IX.J.18
SAMPLE AFFIRMATIVE WAIVER OF SUBROGATION

if the Company pays a claim under this Policy, they will be subrogated, to the extent of such payment, to
all the Insured's rights of recovery from other persons, organizations and entities. The Insured will
execute and deliver instruments and papers and do whatever else is necessary to secure such rights.

The Company will have no rights of subrogation against:
A. Any person or entity, which is a Named Insured or an Additional Named Insured;

B. Any other person or entity, which the Insured has waived its rights of subrogation against in writing
before the time of loss.

https.//www silverplume.com/spontine/SPSage.aspx?emd=doc&id=IRM42097&rd=13028... 6/21/2013
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It is a condition of this Policy that the Company shall be subrogated to all the Insured's unwaived rights of
recovery, if any, against any third party Architect or Engineer, whether named as an Insured or not, for
any loss or damage arising out of the performance of professional services in their capacity as such and
caused by any error, omission, deficiency or act of the third party Architect or Engineer, by any person
employed by them or by others for whose acts they are legally liable.

Notwithstanding the foregoing, it is a condition of the Policy that the Company shall be subrogated to all
the Insured's rights of recovery against any manufacturer or supplier of machinery, equipment or other
property, whether named as an insured or not, for the cost of making good any loss or damage which
said party has agreed to make good under a guarantee or warranty, whether express or implied. (...)

Source: Master Builders Risk Policy Declarations, Zurich Insurance Company, Form MBR 001-COV {0~
07)

While it is understandabie that huilders risk insurers would prefer to retain the right to subrogate against
negligent contractors and subcontractors, most insurers with a commitment to serving the construction
industry understand that doing so does not fit with the long-standing way of allocating risk in construction
contracts, The number of policies that include an affirmative waiver of subrogation—many of which
specifically identify "insured parties” as a group against whom they will have no rights of subrogation—
demonstrates an understanding of how this risk is typically allocated in the construction contract.
Insurers can mitigate the loss of subrogation rights in their underwriting of the contractor's competence
as well as in their pricing structure.

Avoiding Subrogation Attempis

Despite attempts to avoid subrogation against insured parties, insurers have sometimes succeeded in
subrogating against negligent insureds. Most insurance professionals would expect that naming all
parties with an interest in the property as insureds would be adequate to avoid subrogation, based on the
long-standing principle that an insurer cannot subrogate against its own insured because doing so would
go against the whole purpose of buying the insurance.

One of the most effective arguments in establishing a right to subrogate against an insured contractor in
a builders risk policy is that the waiver only applies to amounts paid to the contractor for damage fo its
own property. Some courts have aliowed this limitation, usually when the contractor's insured status is
qualified with the phrase "as their interests may appear." In the opinion of these courts, this phrase
restricts not only the extent to which the insured can recover for loss under the policy, but also the extent
of its protection against subrogation. This interpretation allows the insurer to subrogate against the
negligent contractor or subconiractor for resulting damage to other portions of the project. To avert this
argument, the phrase "as their interests may appear” should not be included in builders risk named
insured provisions or endorsements.

An affirmative waiver of subrogation with respect to insured parties is the most effective protection
against subrogation by the builders risk insurer because it is an explicit agreement on the part of the
insurer not to subrogate against a particular party. Some policies include such a waiver in the basic form,
but others will require an endorsement. But even that is not foolproof. In at least one case, Turner
Constr. Co. v. John B. Kelly Co., 442 F. Supp. 551 (E.D. Pa. 1976), a builders risk insurer whose policy
named the contractor and all subcontractors as insureds and contained a waiver of subrogation
endorsement in favor of all those insured by the policy was nevertheless allowed to subrogate against a
negligent subcontractor. The policy in guestion included the troublesome "as their interests may appear”
language, and the court found that the waiver of subrogation endorsement functioned only to prevent the
insurer from recovering the subcontractor's portion of the builders risk proceeds. This cutcome would
suggest that in order to be sure that a builders risk waiver of subrogation is enforceable, it must explicitly
state that the insurer relinquishes recovery rights against insured contractors and subcontractors even if

https://www silverplume.com/sponline/SPSage.aspx?cmd=doc&id=IRM42097&rd=13028... 6/21/2013
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their negligence causes a covered loss, and regardless of the extent of their insurable interest in the
covered property.

For some years now, the frend has been for courts to disallow subrogation against contractors and
subcontractors, even when the builders risk policy did not contain policy provisions designed to prevent
it. it may well be that the issue of builders risk subrogation is viewed by most insurers as having been
settled by the courts in favor of the contractors. Nevertheless, the most cautious strategy is to take as
many of the available actions as possible to avoid subrogation against insureds under the buiiders risk
policy, inciuding all of the following.

e The policy shouid allow insureds to waive their rights of recovery against others prior {o a loss.

¢ The general contractor and all subcontractors should be named insureds without the qualifying "as
their interests may appear” language. (If there is a construction manager who has assumed the
risk of loss to the project, the construction manager should be an insured as well.)

e The policy should include an affirmative waiver of subrogation with respect to all insureds. If the
basic form does not include such a waiver, attach a waiver of subrogation endorsement.

While any one of these ought to be enough to prevent subrogation by the builders risk insurer, some
courts have allowed subrogation even when one or more of these features were in effect. The prevailing
wisdom, therefore, is that it is best o include all three provisions whenever possible.

Architects, Engineers, Manufacturers, and Suppliers

Many builders risk policies that otherwise allow pre-loss waivers of subrogation contain an exception with
respect to architects and engineers, and sometimes manufacturers or suppliers of equipment or
materials used in the project as well. A provision preserving the insurer's right to recover under a
manufacturer's or supplier's guarantee or warranty is not usually problematic, but prohibitions on waiving
rights of recovery against architects and engineers can be an issue in builders risk insurance.

The preservation of rights of subrogation against architects and engineers is usually limited to losses that
are the result of a professional act, error or omission, and is intended to keep these types of losses in the
architect's or engineer's professional liability policy. However, if the construction contract includes a
waiver of subrogation in favor of architects and engineers for losses covered by the policy, a policy
condition is violated, and coverage may be compromised. It is imperative therefore to make sure the
contract and the builders risk policies are compatible in this regard, modifying one or the other as
necessary.

The sample provision in Exhibit 1X.J.18 takes an innovative approach, affirming the insurer's rights of
subrogation with respect to unwaived rights of recovery against a third -party architect or engineer. This
language honors any waiver of subrogation against such parties in the construction contract, while
preserving the insurer's rights of subrogation that are not waived in the contract. Further, the exception to
the affirmative waiver of subrogation applies only to third-party architects and engineers. This prevents
an action of subrogation against employees of an insured contractor who are licensed architects or
engineers. (Design-build contractors, for example, usually employ design professionals in-house.)

IRMI publication date for this page: July 2009

©international Risk Management Institute, Inc.
©2013 Vertafore, inc. All Rights Reserved.
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Sound Advice for Contract Drafters:
Fix Your Out-of-Date Insurance Requirements!

By Juck P. Gibson, CPCU, CRIS, ARM

Most business contracts (e.g., construction
contracts, leases, purchase agreements, ser-
vice agreements} include clauses that require
one or both parties to purchase certain mini-
mum levels of insurance. The basic purpose of
this is twofold:

4 To make certain that one party has the re-
sources to pay a claim made against it by
the other contracting party or to repair
damage to the property involved with the
contract (e.g., a lease) or to replace it
when destroyed.

4 To fund the obligation to indemnify the
other party that is so commonly included
in hold harmless clauses in contracts {or,
in addition to the hold harmless, to pro-
vide additional insured status in the other

party’s policy).

While the basic goals are simple, a preponder-
ance of contract drafters botch the job. Why do
$0 many contract drafters consistently foul up
on the insurance requirements they impose on
vendors, contractors, and others to the point
that they are impossible to meet? A major
cause is that their insurance clauses require
antiquated and outdated insurance policies or

November 2010

policy modifications that are no longer even
available in the insurance marketplace!

This happens all too frequently due to lack of
knowledge or simple laziness. Contract draft-
ers are usually business people or attorneys
who are quite knowledgeable about the sub-
ject of the contract or the law but in the dark
about insurance coverage and what can be
realistically achieved in the insurance mar-
ketplace. Thus, they often just copy contract
terms that were drafted previously without
either taking time to review the insurance
clause and update it or seeking assistance in
doing so if they do not have the knowledge.
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Since this happens over and over again,
many contracts rely on insurance terminol-
ogy that has been out-of-date for decades!
Though very common, this is an inexcusable
error in contract drafting.

.. many contracts rely on insurance

: terrhinology that has been out-of-date
for decades!

This article deseribes the issue, why it is a
problem for the drafter’'s company as well as
for the lessee, vendor, or contractor, and why
it results in an immediate breach of contract
situation upon execution of the agreement. It
then provides simple, straightforward advice
to contract drafters who wish to assure their
organizations are properly protected.

Why this Is an Issue

Insurance clauses essentially require one or
more of the contracting parties to arrange an
insurance program that will provide a certain
scope of protection to the other party. Since
reputable business entities buy and maintain
broad insurance programs on an ongoing
basis, ideally the stipulated insurance will
require little or no adjustment to the existing
insurance program of the contracting party.
When, however, the clause requires policy
form types or a level of coverage that are diffi-
cult to obtain or not available in the market-
place, the party agreeing to the requirement
will be placed in an untenable position—
essentially in breach of the contract with little
or no means to cure the breach.

When this occurs, one of two things happens:
{1} no one realizes that the current insurance

program is not in compliance with the
requirement, and everyone unknowingly goes
about their business; or {2) someone repre-
senting the organization that has agreed to
the improper requirement tries in vain to
obtain the required policies or amendments
to the existing policies and realizes that it
cannot be done. Such situations are not good
for either contracting party.

In the first instance, ali is bliss until some hor-
rific accident requires everyone to pull out
the insurance policies only to learn that they
do not provide the coverage that was thought
to be in place. This results in further compli-
cations, including coverage disputes and pos-
sible lawsuits with the insurers and between
the contracting parties,

In the second case, a post-contract negotia-
tion process begins as the parties seek to
compromise with each other and the insurer
on the scope of insurance to be provided. This
can be a time-consuming and costly process

the bestselling book

Effective 'Contractual Rlsk Transfe
in. Constructlon_- g freg
whttepaper

Contractuai stk ’Transfer n
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that is entirely avoidable when these clauses
are properly drafted in the first place.

How It Happens

Insurance policy terms are not static as the
policies are continuously revised by the
insurance industry. Many contract drafters
do not realize just how freguently insurance
policies are revised or the extent to which
changes are incorporated when they are
revised. Most insurers use standard policy
forms drafted by a service organization such
as Insurance Services Office, Inc. {IS0),
American Association of Insurance Services
{AAIS), and National Council on Compensa-
tion Insurance (NCCI}. These policy form
drafters continuously revise their forms in
response to court rulings that interpret
them and changes in business practices, the
environment, and exposures to loss. The
revised forms are then filed with insurance
regulators and the replaced forms are with-
drawn, often making it a violation of the
insurance code for an insurer to use them
any longer.

The policy form that has changed the most
over the years is also the most critical one to
get right in contracts: the commercial gen-
eral liability (CGL} policy. This is the policy
that covers the insured’s liabilify to third
parties, including contractually assumed lia-
hility. Since it is one of the most important
policy forms for contractual risk transfer
purposes, these revisions can be quite prob-
lematic. Consider that there was a standard
CGL form in place from 1973 until 1986,
some 13 years. Since the 1986 revision, the
policy has been revised about every 3 years
(between 1986 and 2010 there have been
8 revisions).

Each of these policy revisions has made many
insurance requirements drafted prior to the
revision out-of-date. However, the most signif-
icant changes were undoubtedly those that
were implemented in 1986. They were so sig-
nificant that even the name of the policy was
changed (from “comprehensive general liabil-
ity” to “commercial general liability”).

it is extremely common to see insurance
clauses that require the 1973 CGL policy .
form rather than a newer version,

Since the 1986 revision was implemented
some two and a half decades ago, you might
think that these changes would be reflected in
the insurance requirements of most modern-
day business contracts. Due largely to inces-
sant replicating of old contract language year
after vear, decade after decade, that is, unfor-
tunately, not the case. It is extremely common
to see insurance clauses that reguire the 1973
CGL policy form rather than a newer version.
They do this by requiring the purchase of a
comprehensive (as opposed to “commercial”)
general liability insurance policy. Making mat-
ters worse, they then go on to stipulate that a
number of coverage extension endorsements
that were necessary with that 1973 policy be
attached, The extensions included in these
endorsements have been built right in to
modern-day CGL forms, and the endorsements
are no longer available (in fact, many insur-
ance underwriters are young enough that they
have never even seen them!}.

The problems caused by outdated terminology
in contracts are most severe with CGL insur-
ance. However, mistakes are also common
when requiring other lines of insurance.
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How To Quickly Spot the Problem

It's a fairly simple matter to identify anti-
quated insurance reguirements in contracts.
Knowing a few key words to look for is all it
takes, and a checklist of the most common
antiquated terms is provided in Figure 1. Con-
sider any of these terms to be red flags—when
they are used in a contract, the entire insur-
ance clause should be suspect. Clauses using
such terminology achieve little other than
wasting time, causing disagreements, or even
leading to lawsuits down the road.

How To Draft Solid
Insurance Requirements

Some basic objectives of contract insurance
clauses include the following.

{1) Require insurance coverage terms and lim-
its that will specify the scope of protection
warranted to cover the primary risks asso-
ciated with the business endeavor to
which the contract pertains.

(2} Avoid imposing requirements that cannot
be achieved in the insurance marketplace.

(3) Keep the requirements as understand-
able, simple, and easy to implement as
possible.

{4} Recognize that the other party already has
an insurance program in place and try to
avoid imposing requirements that would
require them to renegotiate their program
with their insurers.

{5} Allow the other party a reasonable amount
of flexihility with respect to how they meet
the overall requirements,

4 Comprehensive general liability
insurance

4 Public liability insurance

4 Manufacturers aﬁd contractors
(M&C} liability insurance

&

Owners, landlords, and tenants
{OL&T) liability insurance

Contractual liability insurance
Additional named insured
Coinsured

Cross-lability endorsement

$ ¢ + + <+

Broad form comprehensive general
lLiability (CGL) endorsement

&

Broad form property damage
endorsement

4 Combined single limit (CSL}

4 Comprehensive auto liability
insurance

4 Additional insured or coinsured
status {other than for a lessor of a
vehicle}

4 (Cross-Hability endorsement

4 Workmen's compensation insurance

4 Borrowed servant endorsement

¢ All states coverage/broad form all
states coverage endorsement

4 In rem endorsement

4 Fire and extended coverage or
extended coverage endorsement

¢ Additional named insured
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(6} Minimize the possibility that the require-
ments will become outdated during the
term of the contract due to insurance mar-
ket changes and policy form revisions.

To achieve these basic goals, a number of tac-
tics should be considered, as follows.

{1} Perform a risk analysis on the business en-
deavor and decide how the risk could best
be allocated between the parties.

{2} Outline the insurance requirements using
this risk analysis and allocation plan as a
guideline.

(3) Set minimum coverage standards by re-
quiring coverage that is the same as or
substantially equivalent to standard policy

forms that are referred to by specific name
and form number.

{4) Specify coverage forms but not exact edi-
tion dates to allow for the possibility that
later editions will be introduced during the
term of the contract.

(5) Specify a total Hability insurance limit that
can be met by any number of layered poli-
¢y forms rather than minimum underlying
CGL limits and a specific umbrella limit.

(6) Avoid specifying a maximum deductible
amount for Hability insurance.

(7) Avoid requiring any coverage modifica-
tions for which there are no endorsements
in standard forms portfolios.

ooks. Newsletters, and Reference Publications

(CE)
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Unfortunately, there are no shortcuts for draft-
ing insurance contract clauses that impose
achievable requirements and provide ade-
quate protection to the contracting party.
Doing so requires careful review and drafting
by a person who is knowledgeable of insur-
ance coverage and what is reasonably achiev-
able in the marketplace existing at the time the
contract is drafted.

if your broker couldn’t meet your

requiraments for their clients,
vou shouldn’t expect others

to be able to meet them either.

If you are a contract drafter, you must either
utilize an adviser who has this knowledge or
acquire and maintain this knowledge your-
self. Most attorneys do not keep up with cur-
rent Insurance market practices and are
therefore unable to provide realistic sugges-
tions. Therefore, the best advisers are gener-
ally either insurance agents/brokers or fee-
based consultants. If you haven't asked your
own agent or broker to review the require-
ments you impose on others, this can be a
very helpful approach. If your broker couldn’t
meet your requirements for their clients, you

shouldn’t expect others to be able to meet
them either.

If you wish to acquire and maintain the
knowledge for drafting contract insurance
requirements, consider subscribing to Con-
tractual Risk Transfer. This [RM] reference ser-
vice drilis into all aspects of the topic, cover-
ing indemnity and hold harmless clauses,
additional insured status on insurance poli-
cies, contractual liability insurance, the use
and abuse of insurance certificates, and much
more. Most relevant to the topic of this arti-
cle, it includes boilerplate insurance reguire-
ments to adapt for your own purposes.

Summary

Too many business contracts heing used today
include insurance clauses that use outdated,
ambiguous, and misleading insurance termi-
nology. The result is a contract provision that
does not achieve its purpose and can lead to
costly disputes or legal battles. With a little
homework and due diligence, these provisions
can be updated to better protect the party
imposing the requirements while reducing the
burden on the party accepting them. This is
truly a win-win proposition for everyone, and
there is no excuse for failing to do it.
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June 11, 2013

State of Tennessee QIC

Design/Bid/Build Focus Group

Members:

Lisa Namie, Ricky Bursi, Stan Hardaway, Jim Dixey

To: Alan Robertson

Please see the outline below of our group’s comments after our review of the 2007 AIA A201 General

Conditions Agreement:

1)

2)

3)

4)

5)

We suggest adding the following language to Paragraph 1.5.2: “Because Owner and Designer
have no control over their usage, Instruments of Service are supplied with the understanding
that Owner and Designer retain no responsibility for any documents developed from these files
or drawings, and that Contractor and any person or company to whom Contractor supplies
these files waive any claim against Owner and Designer. Owner and Designer make no
warranties, either expressed or implied of merchantability and fitness for any particular
purpose. In no event shall Owner and Designer be liable for any loss of profit or any damages
claimed from using the Instruments of Service, whether authorized or not.”

Paragraph 2.4.2: We recommend adding language that provides a 10 day notice to contractor
to provide time to correct a default in the contract time. For example, the contractor may have
requested additional time be added to the contract for weather related issues or other
conditions that impacted the schedule, but may not have been awarded yet at the date of
substantial completion and the owner should not be able to immediately take over the work
without notice if there are legitimate requests for time extension that are still outstanding.

If preconstruction services provided by the contractor need to be described in this agreement
such as the case when using the CM/CG approach, then we recommend adding a new paragraph
describing these duties and services in a new paragraph under Article 3 such as 3.1.5. It also
may make sense to the owner to have a separate agreement with the contractor for
preconstruction services only.

In paragraph 3.2.2, please add “ed” after the word “report” in the 8" line of the paragraph.
In paragraph 3.4.5.3, we recommend deleting “and with each Application and Certificate for

payment thereafter”. The affidavits for not using illegal immigrants should be handled one time
at the beginning of the project so that the pay applications are not so cumbersome each month.
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6) In paragraph 3.6.3, the contractor should not be held liable for any changes to the federal tax
rates during construction and should receive a change order for any increase to the federal tax
rates that apply to the construction of the project because it would be out of their control and
would be unable to predict change by the federal government.

7) In paragraph 3.8.2, we recommend adding to the end of subpargraph 3.8.2.4, “which shall not
be unreasonably withheld”.

8) In paragraph 3.10.5, we recommend adding to the last sentence: “Contractor shall cooperate
fully in the commissioning process, and shall require the necessary forces assisting the
Contractor to likewise cooperate fully, and shall accomplish the tasks and assume the
responsibilities assigned to the Contractor herein”.

9) In paragraph 5.2.1, we recommend changing the response time by the contractor to submit his
list of subs and suppliers to the owner and designer to 14 days and the review time by the
owner and designer to 7 days.

10) In paragraph 5.2.3, we recommend deleting the wording in the last sentence that says “has
acted promptly and responsively in submitting names as required” and inserting a specific time
frame for the contractor to respond similar to the time limits suggested in 5.2.1.

11) In paragraph 7.3.7.1.3, we recommend not deleting “whether rented from the Contractor or
others” because with the maximum rental charge of 80% of AED rates, it shouldn’t matter
whether the contractor rents from himself or outside rental. Many contractors have some
equipment that they own and rent to their projects and this is a fair practice since the rental
rate is established already. In subparagraph .5, add “or additional defined scope requiring such
additional supervision” at the end of the sentence. Costs may not be related to just overtime
work. In subparagraph .7, we recommend adding project manager and vehicle as an approved
cost because when contract time is extended, there are additional project manager DPE and car
rental expenses that would have been included in the original general conditions that were
based on the original schedule that would need to be extended also.

12) In paragraph 7.3.7.2, we recommend not including a specific labor burden percentage here that
can be charged with change orders, but requiring the contractor to submit his labor burden
percentage with his original bid submission and this would set the percentage that would be
allowed to be charged whenever there are change orders.

13) In paragraph 7.3.11.2, we recommend changing the allowance to 10% overhead and 5% profit
on subcontractors additional work because the contractor will incur additional paperwork,
coordination, and risk due to the subcontractor’s additional work that was added.
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14) In section 8.3, it does not address a definition for changes due to unforeseen conditions either
on the site or in an existing building under the Class 1 or Class 2 causes. We recommend adding
language for these changes either at the end of subparagraph 8.3.1.1 or by creating a new “Class
3” definition that would include a cause for unforeseen conditions.

15) In paragraph 9.12.1, we recommend deleting the phrase “Time being of the essence” because of
the legal implication that the contractor is always at fault if the schedule is not met and the
agreement establishes several allowable causes that would allow an extension of time of the
contract.

This concludes our comments in our review of the 2007 AIA A201 General Conditions document.
Sincerely,
Stan Hardaway

President
Hardaway Construction Corp.
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