STATE OF TENNESSEE
BEFORE THE COMMISSIONER OF COMMERCE AND INSURANCE

TENNESSEE SECURITIES DIVISION and
TENNESSEE INSURANCE DIVISION,
_ Petitioners. Docket # 12.06-120728J
VS,
BRIAN KEITH MILLER,
Respondent.
INITIAL ORDER

| This cqntested case was heard on September 24, 2013 before Rob Wilson, Administrative
Judge, under the auspices of fhe Tennessee Uniform Administrative Procedures Act (UAPA) as
codified at TENN. CODE ANN. ‘Section 4-5-101 to Section 4-5-325. At issue were the actions
sought by the Petitioners, the Ténﬁeséee Securities Division and the Tennessee Insurance
Division, both Within the Tennessee Department of Commerce and Insurance.
Specifically, the Pgtitioners seek the revocation of the SecuritieslBro.ker/Dealer and/or
Agent a.ﬁd Insurance Producer Licenses éf thé Respondent, as well as the imposition of civil
penalties against the Respondent. The Petitioners were represented by Counsel, Charles S.
Herrell, and the Respondent, Brian Keith Mille;, appear¢d prose. |
ORDER.
'Grounds for the revecation for these licensesWere statec_l by. the Petitioner as thé
conviction of the Respondent on three felony counts. Conviction of a felony is a sufficient basis
for revocation of the insurance producer license _of any person under the provisiﬁns of TENN.

CODE ANN. Section 56-6-112(a)(6) (2008 and-Supp. 2012). The only remedy available to a



person whose insurance producer's license has been denied, suspcnded or revoked is to obtain a
waiver by the Commissioner of the Insﬁrance Regulatory Authority in the applicable state,
pursuant to TENN. CODE ANN. Section 56-53-106(b)(1) and 18 U.S.C. Sections 1033 and 1034.
.After consideration of the argument of counsel, the representationé of the Respondent, and the
entire record in this matter, it is determined that Respondent Miiler is PERMANEN'I_‘LY
BARRED from seeking a securities regisfration as an agent of a b‘rok_er-ldealer, or as an -
investment adviser representati'ye in Tennessee. Further, it is deténnined that Respbndent
Milier's insﬁrance producer's license is hereby REVOKED and Respondent Miiler is
PERMANENTLY BARRED from seeking an Insu:rancé P_rodu;ier’s license in Tennessee.
These determinations resultr in an ORDER to respondent Miller to pay CIYIL PENALTIES in
the amount of FORTY THOUSAND DOLLARS ($40,000.00). This decision is ba;ed upon the

+ following findings of fact and conclusions of law.

FINDINGS OF FACT

1. The Tennessee Securities Act of 1980, as amended, TEN&. CobpE ANN Section 48-2-101,
Qt- seq. (the “Act”), plﬁces the responsibility fbr the administration of the Act on the
Commissioner of thé Department of Commerce and Insurance (“Commissioner”). The
_Tennessée Secﬁrities Division (“TSD™) is the léwfui agent thrpugh whicii the Commissioner
discharges this responsibility. TENN, COﬁE ANN. Sections 43-2—1 12 and 48-2-115.

2. The Tennessee Insurance Law, TENN. CODE ANN. Sections 56-1-101 et seq. (the “Law™),
places thé responsibilitf of the administration of the Law on‘the Commissioner, The Tennessee

Insurance Division (“TID”) is the lawful agent through which the Commissioner discharges this

responsibility. TENN. CODE ANN. Sections 56-1-202 and 56-6-112.
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3. . Respondent Miller is not currently registered as a broker-dealer, broker-dealer agent,
investment advisor, or invéstment advisor representative with the TSD.  Mr. Miller was
formerly registered as a broker-dealer agent through the Finéncial Iﬁdustry Regulatory Authority
(“FINRA”)’s Central Regisfratiou Depository (“CRD™), as CRD #2121346.  Mr. Miller was
previously ‘rlegistered as a brdkerfdealer agent with Anderson & Strudwick (CRD # 48) from
Api‘il 1, 2010 tﬁ'rough'January 13, 2011. On March 23, 2011, pursuant to Financial Industry
Regulatory Authority (“FINRA”) Rule 9552(H) and in accordance with FINRA’_Q Intent to
Suspend= and Notice of Suspension Letter, Dated December 20, 2010, Mr. Miller was
permanently barréd from association with ariy' FINRA rﬁember in any capacity. The effective

date was March 23, 2011.

4. It was asserted, and not contested, that the Financial Institution Regulatory Authorify

(FINRA) is the securities industry authority empowered to discipline broket/dealers, agents, and

others involved in the securities industry as contemplated by TENN. CODE ANN. §48-1-112.

(Exhibit 2)

5.  The Respondent allowed his Tennessee insurance producer's license to expire, effective

January 11, 2011.
6. The Respondent admitted that he pled guilty to three felony counts in the United States

District Court for Eastern Tenneésee. Specifically, the Respondent pled guilty to mail fraud,

wire fraud, and the filing of a false federal income tax refurn.,

7. TENN. CODE ANN. Section 48-1-112 states that the Commissioner of the Department of

Commerce and Insurance may by order deny, suspend, or revoke the registration under this part

if the commissioner finds that, inter alia, the registrant has been convicted of any felony, or

within the previous ten (10) years has been convicted of a misdemeanor involving a security or



any aspect of the securities business or any investment-related business. .This code section also
provides for the denial, suspension, dr revocation of the registration of any persoﬁ involved in
the securities industry who is the subject of an o?der suspending or expelling such person from a
national securities exchange or national secqriti_es association registered under the Securities
Exchange Act of 1934. (Exhibit 3) | |

8. The Petitioners established by compefent proof that the Respondent has been suspended
by FINRA subsequent to the felony conviction_s by the United States District. Court for Eastern
 Tennessee. (Exhibit 2)

9. TENN. CODE ANN. Séction 56-53-106 authorizes the Commissioner of Commerce- and
Insurance to imposé civil penaltieé of up to $10,_(500.00 on broker/dealers, agents or other
participants in ‘the securities industry who have been suspended frém FINRA registration.
" (Exhibit 3) _

10. | TENN. CODE ANN. Section 56-53-106(b)(1) and 18 U.S.C. Sections 1033 and 1034
provide a mechanism for the waiver by the Commissioner of the Insurance Regulatory Authority
in any given state to allow a person convicted of felonies to obtain or hold an insurance
producer's license. The waiver provisions-of TeNN. CODE ANN, Section 56-53-106(b)(1) and 18
U.S.C. Sections 1035 and 1034 ‘are.permissive, and are not mandatory. (Ethoit 3)

1. The Résmncient has presented no evidence of a ‘waivef by the Commissioner of Vthe
Tenngssee Department of Commefce and Insurance as confemplated by TENN, CODE ANN.
Section 56-53-106(b)(1) and _1.8 U.S.C. Sections 1033 and 1034 that would permit the

reinstatement of the Respondent's insurance producer’s license.



CONCLUSIONS OF LAW

1. TenN. CODE ANN. Section 48-2-112(a)(1)(B), authorizes the Commissioner of the
Tennessee Departmen;‘. of ‘ Commerce and Insurance to order the denial, suspension, or revecation '
of any securities registration under if the Comm1ssmner finds that "[t]he order is in the pubhc
mterest and necessary for the protectwn of investors, and [l]as willfully v101ated or willfully
failed to comply with any provision of this part or a predecessor chapter.

2. . It is CONCLUDED that Mr. Miller has been convicted of three (3) felonies and is
Sllb_] ect to a PERMANENT BAR from the securities mdustry under TENN CODE ANN. §§ 48-2-
112(a}(2)C). The actwns. of Respondent Miller, taken together as a whole, establish unlawful
conduct that subjects a securities re'gistratien to revocation, and gives the Commissioner
‘sufﬁcient grounds to deny any neW applicetion for sueh a securities registration in the future. As
sueh, Respondent Miller is PERMANENTLY BARRED frmﬁ the securities industry.

3. TENN. CODE ANN . Section 48—2.—104(b) provides that the Commissioner may, after notice .
and opportunity for a hearing under the Unifom Administrative Procedures Act, coinpiled in
title 4, chapter 5, impose a civﬂ penalty against any persen found to ee in violafioh of this
section, or any regulation, rule or order adopted or-issued under this section, in an amount not to
exoeed ten thousand dolfars ($10,000) per violation. |

4. It is CONCLUDED that the Commissioner may order paymept of civil penalties for
three (3) violations of TENN. CODE ANN. § 48-2-104(a) The TSD has shown by a preponderance
of the evidence that Miller pled guilty to three separate felonies and was barred from association

with any FINRA member as described and detailed in Exhibit 2.
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5. It is CONCLUDED that the insurance producer's license of the Respondent with the
Insurance Division of the Tenhessee Department of Commerce and Insurance is .heréby
REVOKED as requested in the Petitioﬁ of the Petitioner.

6. TENN. CODE ANN. Section 48-2-104(b) provides that the Commissioner may, after notice
and oppor_tuhity for a hearing under the Uniform Administrﬁtive Procedures Act, CQmpiIed iﬁ
title 4, chapter 5, impose a civil penalty against any person found to be in violation of this
section, or any Aregul_ation, ru_le'or order adopted or issued under this section, in-an amount not to
exceed ten thousand dollars ($10,000) per v‘iolation.

7. It is CONCLUDED that the Commissioner may order payment of civil penalties for one .
(1) violation of TENN. CODE ANN. Section 56'-53-106.‘ The TID has shown by a preponderance
of the evidence that Mr. Miller pled guilty to three separate felonies and is liable for a civil

penalty in the amount of $10,000.00 as a result.
8. Accordingly, the imposition of ($10,000.00) per violation or FORTY THOUSAND

($40,000.00) IN CIVIL PENALTIES is ORDERED asssssed to Respondent under TENN.

CODE ANN. Section 48-2-104(b) and TENN. CODE ANN. Section 56-53-106.

IT IS SO ORDERED.
This Initial Order entered and effective this c)gD {ay of O e 2013.

Rob Wilson
Administrative Judge




Filed in the Administrative Procedures Division, Office of the Secretary of State,

tis O Wy or DECEANEER 0.

J. Richard Collier, Director
Administrative Procedures Division




APPENDIX A TO INITIAL ORDER
NOTICE OF APPEAL PROCEDURES

Revxew of Initial Order

This Initial Order shall become a Final Order (reviewable as set forth below) fifteen (15)
days after the entry date of this Initial Order, unless either or both of the following actions are
taken:

(1) A party files a petition for appeal to the agency, stating the basis of the appeal, or the
agency on its own motion gives written notice of its intention to review the Initial Order, within
fifteen (15) days after the entry date of the Initial Order. If either of these actions occurs, there is -
no Final Order until review by the agency and entry of a new Final Order or adoption and entry
of the Initial Order, in whole or in part, as the Final Order. A petition for appeal to the agency

- must be filed within the proper time period with the Administrative Procedures Division of the
Office of the Secretary of State, 8™ Floor, William R. Snodgrass Tower, 312 Rosa L. Parks
Avenue, Nashville, Tennessee, 37243-1102. (Telephone No. (615) 741-7008). See Tennessee
Code Amnotated, Section (T.C.A. §) 4-5-315, on review of initial orders by the agency.

_ (2) A party files a petition for reconsideration of this Initial Order, stating the specific
reasons why the Initial Order was in error within fifteen (15) days after the entry date of the
Initial Order. This petition must be filed with the Administrative Procedures Division at the
above address. A petition for reconsideration is deemed denied if no action is taken within
twenty (20) days of filing. A new fifteen (15) day period for the filing of an appeal to the agency
(as set forth in paragraph (1) above) starts to run from the entry date of an order disposing of a
petition for reconsideration, or from the twentieth day after filing of the pet1t10n if no order is.
issued. See T.C.A. §4-5-317 on petitions for reconsideration. ‘

A party may petition the agency for a stay of the Initial Order within seven (7) days after

the entry date of the order. See T.C.A. §4-5-316.

" Review of Final Order

Within fifteen (15) days after the Initial Order becomes a Final Order, a party may file a
petition for reconsideration of the Final Order, in which petitioner shall state the specific reasons
why the Initial Order was in error. If no action is taken within twenty (20) days of filing of the
pe’atlon it is deemed denied. See T.C.A. §4-5-317 on petitions for reconsideration.

‘ A party may petition the agency for a stay of the Final Order within seven (7) days after
the entry date of the order. Sce T.C.A. §4-5-316.
YOU WILL NOT RECEIVE FURTHER NOTICE OF THE INITIAL ORDER BECOM]NG A

FINAL ORDER : ,
A person who is aggrieved by a final decision in a contested case may seek judicial

review of the Final Order by filing a petition for review in a Chancery Court having jurisdiction
(generally, Davidson County Chancery Court) within sixty (60) days after the entry date of a
Final Order or, if a petition for reconsideration is granted, within sixty (60) days of the entry date
of the Final Order disposing of the petition. (However, the filing of a petition for reconsideration
does not itself act to extend the sixty day period, if the petition is not granted.) A reviewing
court also may order a stay of the Final Order upon appropriate terms. See T.C.A. §4-5-322 and

§4-5-317.



