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TennCare Coverage of Drug Treatment

QUESTIONS

Shelby County operatesagenera sessionsdrug treatment court. Drug treatment participantsare
selected from apool of non-violent drug offenders. Participantsare placed in anintensive drug treatment
program. Generally, participants enter guilty pleas on the front end, with their sentencing suspended
pending completion of the treatment program. The main features of the drug treatment are hands-on
monitoring by thejudge, frequent random drug screens, and appropriate sanctionsfor fallureto comply with
program requirements (sometimesincluding aday or soinjail). Upon successful completion, thecaseis
dismissed. If adefendant does not adhere to the treatment program, he or she istaken out of the program,
and the case is handled in the normal fashion for such criminal offenses.

Currently, federd and city funding coverstrestment. However, the court isnot operating at itsfull
potential due to the lack of treatment dollars.

1 May defendants who participatein the drug trestment court program and who otherwise
meet the criteria of TennCare eligibility have their drug treatment costs covered by
TennCare?

2. Specificdly, does TennCare Rule 1200-13-12-.02(3)(b)4 or any other provision(s) of the
Bureau of TennCare rules prohibit their eligibility?

OPINIONS

1-2.  TennCare program rules and regulationsimpose at | east three (3) obstacles to obtaining
TennCare coverage of the costs of the drug treatment court program for TennCare enrolleeswho are
participantsin the trestment program. Depending upon the circumstances, these obstacles may preclude
such coverage, in whole or in part.
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ANALYSIS

In the first place, Tenn. Comp. Adm. R. & Regs. 1200-13-12-.02(3)(b)4 (March 2002),
concerning “ Technicd Eligibility Requirementsfor TennCare,” providesthat apersonisnot digiblefor
either of thenon-Medicaid categoriesof TennCare (i.e., the“uninsured” and “uninsurable’ categories) if
he or sheisan “inmate.” Tenn. Comp. Adm. R. & Regs. 1200-13-12-.02(5)(b)15 (March 2002),
concerning“Lossof Eligibility,” statesthat non-Medicaid eligibility for TennCare shall ceasewhenan
individual becomesincarcerated asan inmate. “Inmate” isdefined at Tenn. Comp. Adm. R. & Regs.
1200-13-12-.01 (March 2002) as:

[A]nindividua confined for acrimind offensein alocd, state, or federa
prison, jail, youth development center, or other penal or correctional
facility, including a furlough from such facility.

Therefore, if aTennCare enrollee becomes an “inmate,” as defined above, he or she may be disenrolled
from the TennCare program. At such time, of course, TennCare coverage would be unavailable for any
of the individual’s medical costs, including the costs of any drug treatment program.

Second, Tenn. Comp. Adm. R. & Regs. 1200-13-12-.10 (March 2002), entitled “Exclusions,”
provides that TennCare managed care organizations and behavioral health organi zations are not obligated
to pay for non-covered services. Non-covered services include:

Medica servicesfor individuals committed to penal institutions, whether,
local, state or federal.

Tenn. Comp. Adm. R. & Regs. 1200-13-12-.10(4) (March 2002). Thisexclusion is consistent with
federal Medicaid regulations, which precludefederal financia participation (“FFP’) in state Medicaid
programs' for servicesprovided to*“[i]ndividuaswho areinmates of publicinstitutionsasdefinedin[42
C.F.R] 8435.1009.” 42 C.F.R. 8435.1008(a)(1). 42 C.F.R. §435.1009 defines an “inmate of apublic
inditution” asapersonwhois*“livinginapublicinditution.” It defines*inditution” as* an establishment that
furnishes (insingle or multiplefacilities) food, shelter, and some treatment or servicesto four or more
persons unrelated to the proprietor.” 1d. “Public ingtitution” is defined as “an ingtitution that is the
responsbility of agovernmenta unit or over which agovernmenta unit exercisesadminigtrative control,”
and includes* correctional or holding facilitiesfor individua swho are prisoners, have been arrested or
detained pending disposition of charges, or areheld under court order asmateria witnessesor juveniles.”

'Federal dollars (FFP) provide approximately two-thirds of the funding of the TennCare program.
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Under state law, state agencies are precluded from funding care or services where federal
resourcesarenot available. Tenn. Code Ann. § 71-5-106(a)(1) mandatesthat digibility for public medica
assistance* shall be determined in amanner which will ensure that medical assistanceis provided, within
thelimitsof availableresources subject tofedera financia participation.” Seealso Tenn. Atty. Gen. Op.
No. 97-010 (February 4, 1997), in which we cited to the above federal regulations and state law, and
opined that the TennCare program may properly deny coverage of medical chargesincurred by an
incarcerated TennCare enrollee, either before or after he or sheis convicted of criminal charges.

Therefore, under the above-cited regulations, if aTennCareenrolleeiscommitted toaloca, state
or federal penal institution or becomes an inmate of a public institution, his or her medical expenses,
including the costs of any drug treatment program, may be excluded from coverage under the TennCare
program.

Findly, Tenn. Comp. Adm. R. & Regs. 1200-13-12-.09 (March 2002), entitled “ Third Party
Resources,” provides, in pertinent part, that “ TennCare shall be the payor of last resort, except where
contrary tofederd or satelaw.” TennCareregulationsdefine“third party” as*any entity or funding source
other than the enrollee or his/her responsible party, which is or may beliableto pay for al or part of the
cost of medical care of the enrollee.” Tenn. Comp. Adm. R. & Regs. 1200-13-12-.01 (March 2002).
Concerning your inquiry, thisregulation would requirethat other funding sources, such asthefedera and
city funding of the drug treatment court program which you have described, be exhausted before TennCare
coverage of the program would be obligated.?

2In this opinion, we have discussed TennCare regulations that have been in place for many years. Effective
July 1, 2002, the federal Centers for Medicare and Medicaid Services (CMS) has approved a new TennCare
Demonstration Project for five (5) years. While this new TennCare waiver makes substantial changes to many
aspects of the program, the regulatory provisions which have been discussed in this opinion are largely unchanged,
asis set out below.

In implementation of the new waiver, the TennCare program has filed new public necessity rules and
regulations, pursuant to Tenn. Code Ann. § 4-5-209. These include the following regulatory provisions:

1. Tenn. Comp. Adm. R. & Regs. 1200-13-14-.02(2)(a)6 (July 2002), concerning “Technical and Financial
Eligibility Requirements for TennCare Standard,” provides that a person is not eligible for TennCare Standard (i.e.,
that part of the TennCare program which covers eligible persons who do not qualify for Medicaid) if he or sheisan
“inmate.” Tenn. Comp. Adm. R. & Regs. 1200-13-14-.02(5)(r) (July 2002), concerning “Loss of Eligibility,” states that
eigibility for TennCare Standard shall cease when an individual becomes incarcerated as an inmate. “Inmate” is
defined at Tenn. Comp. Adm. R. & Regs. 1200-13-14-.01(36) (July 2002) as.

[A]nindividual confined for a criminal offensein alocal, state, or federal prison,
jail, youth development center, or other penal or correctional facility, including a
furlough from such facility.
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2. Tenn. Comp. Adm. R. & Regs. 1200-13-14-.10(1)(c) (July 2002) and 1200-13-13-.09(1)(c) (July 2002),
entitled “Exclusions,” and pertaining to TennCare Standard and TennCare Medicaid enrollees, respectively, provide
that TennCare managed care contractors cannot authorize or pay for non-covered services, and that such non-
covered servicesinclude “[m]edical services for individuals committed to penal institutions, whether local, state or
federal.”

3. Tenn. Comp. Adm. R. & Regs. 1200-13-14-.09(6) (July 2002) and 1200-13-13-.08(6) (July 2002), entitled
“Third Party Resources,” and pertaining to TennCare Standard and TennCare Medicaid enrollees, respectively,
provide that “ TennCare shall be the payor of last resort, except where contrary to federal or state law.”



