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Effect of Chapter 859 of the 2002 Public Acts on the Rate and Distribution of the Business Tax

QUESTIONS

1 Inthose citiesand counties that have imposed the businesstax at arate of lessthan the
statutory maximum rate provided in Tenn. Code Ann. 8 67-4-709(b), do the businesstax rates increase
pursuant to Chapter 859 of the Public Acts of 2002 (the “2002 Act”) and, if so, by how much?

2. In those cities and counties that have no businesstax or havelevied the businesstax at less
than the current statutory maximum rate, may they later levy thetax and/or increasetherate and, if so, what
is the distribution of the revenues to the State and to the cities or counties?

3. Arethe pendties and interest that may become due on business taxes after the effective
date of the 2002 Act retained by the city or county as collector, sent to the State, or alocated between the
city or county and the State in some manner?

OPINIONS

1. Yes. The2002 Act increasesthe businesstax rates by fifty percent in al jurisdictionsthat
have imposed the tax by referenceto the rates set out in Tenn. Code Ann. 8§ 67-4-709(b), since the 2002
Act increased the statutory rates by that percentage. In cities and counties that imposed the business tax
at the maximum rate specified by the previouslaw, the current businesstax ratesfor thoselocditiesarethe
new maximum rates. Injurisdictionsthat haveimposed the businesstax at agtated fraction of the maximum
rates provided by Tenn. Code Ann. 8§ 67-4-709(b), the current rates for those jurisdictions are that same
fraction of the new maximum rates.

2. Yes. Those cities and counties which have no business tax or which have levied the
businesstax at arate lessthan the new maximum rate may later levy abusinesstax or increasetheratein
accordance with Tenn. Code Ann. 8§ 67-4-704, so long as the rate imposed does not exceed the new
maximum rate. The amountscollected under such anew levy which would have been collected under a
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levy at the samefraction of the old maximum rate must be distributed asthey would have been under the
old law, with fifteen percent to be paid to the State and the remainder retained by the locality. Any
additional amounts collected because of the new rates must be paid entirely to the State. Thus, the
distribution of businesstax revenuesin alocality that previousy had no businesstax but now choosesto
impose onewill be exactly the sameasin alocdity that levied the businesstax dl dong. In eachingtance,
the only amountsdirectly attributable to the new rate (and thus dlocated entirdly to the State) are revenues
in excessof theamountsthat would have been received had the old statutory rates remained unchanged.
The 2002 Act does not impose any businesstax in jurisdictionsthat have not authorized thetax by action
of the local governing body.

3. Penaltiesand interest from the businesstax are al ocated between the State and the cities
or counties, with each jurisdiction retaining the portions of penalties and interest that are attributableto the
amount of tax due to each jurisdiction as described in the answer to Question Two.

ANALYSIS

(1)

Tennesseelaw authorizes aprivilege tax on grossrecei pts, commonly referred to asthe business
tax, to be imposed by cities and counties on the privilege of engaging in any vocation, occupation or
business described in Tenn. Code Ann. 8§ 67-4-708(1)-(4), in an amount that cannot exceed the ratesfor
each classfication stated in Tenn. Code Ann. § 67-4-709. Section 9(a) of Chapter 856 of the 2002 Public
Actsamended Tenn. Code Ann. § 67-4-709(b) and increased by fifty percent the maximum businesstax
rates contained in that section. Section 9(d) of the 2002 Act amends Tenn. Code Ann. 8§ 67-4-724(a) and
requiresthat in addition to thefifteen percent of most businesstax collectionsthat were previoudy alocated
to the State, one hundred percent of the revenue directly attributable to the rateincreases contained inthe
2002 Act shall aso be paid to the State.

ThisOfficehasbeen asked for itsopinion regarding the manner in which the 2002 Act affectscities
and counties that impose the tax at arate less than the statutory maximum, including those cities and
countiesthat impose no businesstax. Itisour opinionthat the 2002 Act doesincrease the businesstax rate
for al cities and counties that, prior to the effective date of the 2002 Act, imposed a business tax by
reference to the maximum rates set forth in Tenn. Code Ann. 8 67-4-709. Cities and counties generaly
impose the business tax by passing an ordinance or resolution levying the tax in an amount equal to the
maximum amount allowed by Statelaw. Thus, thosecitiesand countiesthat imposethe businesstax in that
manner, at the maximum rate, should automatically impose the businesstax at the new maximum rate
specified in Section 9(a) of the 2002 Act.

Some cities and counties, however, impose the businesstax in an amount less than the maximum
allowed by state law, and someimpose no businesstax. Thecitiesand countiesthat imposethe business
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tax at alesser rate that the State maximum generaly do so by stating in an ordinance or resolution that a
fraction or percentage of the State maximum rate shall beimposed. Thus, in those cities and counties that
have imposed the businesstax at a specified fraction of the State maximum, the new law has automatically
increased thelr tax rate to that same stated fraction of the new maximum rate specified in Section 9(a) of
the 2002 Act. Those citiesand countiesthat levied no businesstax prior to the effective date of the 2002
Act continueto impose no businesstax after the effective dateof the 2002 Act, unlesstheir local governing
body subsequently takes action to adopt the business tax in that jurisdiction.

2)

Citesand countiesthat imposethe businesstax at aratelessthan the statutory maximum, including
thosethat impose no businesstax, may later initialy levy or increasetheir businesstax ratein accordance
with Tenn. Code Ann. § 67-4-704. The confusion regarding thisissueis based upon Section 9(b) of the
2002 Act, which amended the businesstax law by deleting Tenn. Code Ann. 8§ 67-4-710 initsentirety.
Formerly, Tenn. Code Ann. § 67-4-710 stated that “[€]ach county and/or incorporated municipality
[could] reduce the rates of taxation set forth in 8 67-4-709 for any or all [businesstax] classifications
taxable by such county and/or incorporated municipality.” Theremoval of Tenn. Code Ann. 8 67-4-710
raisesthe question of whether citiesand counties, if they impose abusiness tax, must do so at the stated
statutory rates.

While Section 9(b) of the 2002 Act did delete Tenn. Code Ann. 8§ 67-4-710, it left intact Tenn.
Code Ann. 8 67-4-704. Section 67-4-704 clearly states that engaging in the vocations, occupations and
businessesnamed in Tenn. Code Ann. 8 67-4-708(1)-(4) “isdeclared to be privilege upon which each
county and/or incorporated municipality in which such business, business activity, vocation or occupation
is carried on may levy a privilege tax in an amount not to exceed the rates hereinafter fixed and
provided.” (emphasisadded). The unambiguouslanguagein Tenn. Code Ann. § 67-4-704 continuesto
grant each county or incorporated municipality the ability to levy thebusinesstax initidly at only aportion
of the Staterates, or later to increase itsbusinesstax rate, so long asthe rate imposed does not exceed the
new maximum rates set by the 2002 Act.

If those cities and counties that impose the businesstax at arate less than the statutory maximum,
including those that impose no businesstax, later chooseinitialy to levy or toincreasetheir businesstax
rate, thenthoselocalitiesmust distribute al revenues, including interest and pendlties, between thelocdity
and the State in accordance with Tenn. Code Ann. 8§ 67-4-724(a), asamended. Section 9(d) of the 2002
Act amended Tenn. Code Ann. § 67-4-724(a)(1) by requiring that fifteen percent of the business tax
collected by cities and counties not attributable to “alocal government field audit and related collection
effort” or not “ directly attributableto the 2002 amendments’ to the businesstax ratescontained in Tenn.
Code Ann. 8§ 67-4-709(b), be distributed to the State. Section 9(d) aso added Tenn. Code Ann. § 67-4-
724(a)(2) which providesthat “al increased revenues directly attributable to the 2002 amendmentsto §
67-4-709(b)” be paid to the State.
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Thus, if acity or county, after enactment of the new law, initidly leviesor increasesitsbusinesstax
rate, fifteen percent of the amount collected (excluding amounts collected from local field auditsor related
collection efforts) that is attributabl e to the portion of the rateimposed from zero up to and including the
former maximum rate, should be sent by thelocal collector to the State. 2002 Tenn. Pub. Acts. ch. 856,
89(d). One hundred percent of the collectionsthat are attributable to the portion of the rate above the
former maximum rate, should dso be sent totheState. 1d. Theremaining amount collected would be kept
by the cities and counties.

For example, supposethat before the effective date of the 2002 Act, the maximum amount that a
city or county could collect from aparticular businessunder its proper businesstax classification was $100.
At that time, City X imposed the businesstax at one fourth of the maximum rate allowed by State law; the
business thus owed $25 in business taxes to the tax collector for City X. After the 2002 Act became
effective, the maximum amount that City X could theoretically collect from the business under the new
businesstax law would be $150 ($100 times the fifty percent increase). Because City X till imposes one
fourth of the maximum rate, the business would now owe business taxes of $37.50 (one fourth of $150,
the new maximum amount alowed). Of that $37.50, City X should send to the State fifteen percent of the
$25 due under the old law, and al of the $12.50 increase attributable to the new law. City X should retain
theremainder. If the governing body of City X subsequently voted to increaseitsbusinesstax rateto one
haf of the maximum rate alowed by State law, City X would then collect from the businessin question $75
(one hdf of the $150 maximum) and send to the State fifteen percent of $50 (the amount it would have
collected under the old maximum rate structure had its new percentage levy then been in effect) and one
hundred percent of $25 (the amount of increased revenue directly attributable to the new maximum rate
authorized by the 2002 Act). City X would retain the rest for its own purposes.

3

Any penalties and interest due on business taxes after the effective date of the 2002 Act are
allocated between the State and thelocalities. Each jurisdiction retainsthe portion of the penaltiesand
interest attributable to the amount of tax duethat jurisdiction. The pendtiesand interest aredlocated in
thismanner becauseany pendty or interest due on the State’ sportion of the businesstax would be* directly
attributable” to that portion of the tax, and thus all ocated to the State under the 2002 Act. 2002 Tenn.
Pub. Acts ch. 856, § 9(d).
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